AUTHENTICATED 
US. GOVERNMENT 
INFORMATION ^ 


REINING IN OVERCRIMINALIZATION: ASSESSING 
THE PROBLEM, PROPOSING SOLUTIONS 


HEARING 

BEFORE THE 

SUBCOMMITTEE ON CRIME, TERRORISM, 
AND HOMELAND SECURITY 

OF THE 

COMMITTEE ON THE JUDICIARY 
HOUSE OF REPRESENTATHH]S 

ONE HUNDRED ELEVENTH CONGRESS 

SECOND SESSION 


SEPTEMBER 28, 2010 


Serial No. 111-151 


Printed for the use of the Committee on the Judiciary 



Available via the World Wide Web: http://judiciary.house.gov 


U.S. GOVERNMENT PRINTING OFFICE 
58-476 PDF WASHINGTON : 2010 


For sale by the Superintendent of Documents, U.S. Government Printing Office 
Internet: bookstore.gpo.gov Phone: toll free (866) 512-1800; DC area (202) 512-1800 
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001 


COMMITTEE ON THE JUDICIARY 


JOHN CONYERS, 
HOWARD L. BERMAN, California 
RICK BOUCHER, Virginia 
JERROLD NADLER, New York 
ROBERT C. “BOBBY” SCOTT, Virginia 
MELVIN L. WATT, North Carolina 
ZOE LOFGREN, California 
SHEILA JACKSON LEE, Texas 
MAXINE WATERS, California 
WILLIAM D. DELAHUNT, Massachusetts 
STEVE COHEN, Tennessee 
HENRY C. “HANK” JOHNSON, jR., 
Georgia 

PEDRO PIERLUISI, Puerto Rico 
MIKE QUIGLEY, Illinois 
JUDY CHU, California 
TED DEUTCH, Florida 
LUIS V. GUTIERREZ, Illinois 
TAMMY BALDWIN, Wisconsin 
CHARLES A. GONZALEZ, Texas 
ANTHONY D. WEINER, New York 
ADAM B. SCHIFF, California 
LINDA T. SANCHEZ, California 
DANIEL MAFFEI, New York 
JARED POLIS, Colorado 


Jr., Michigan, Chairman 
LAMAR SMITH, Texas 
F. JAMES SENSENBRENNER, Jr., 
Wisconsin 

HOWARD COBLE, North Carolina 
ELTON GALLEGLY, California 
BOB GOODLATTE, Virginia 
DANIEL E. LUNGREN, California 
DARRELL E. ISSA, California 
J. RANDY FORBES, Virginia 
STEVE KING, Iowa 
TRENT FRANKS, Arizona 
LOUIE GOHMERT, Texas 
JIM JORDAN, Ohio 
TED POE, Texas 
JASON CHAFFETZ, Utah 
TOM ROONEY, Florida 
GREGG HARPER, Mississippi 


Perry Apelbaum, Staff Director and Chief Counsel 
Sean McLaughlin, Minority Chief of Staff and General Counsel 


Subcommittee on Crime, Terrorism, and Homeland Security 


ROBERT C. “BOBBY” 


PEDRO PIERLUISI, Puerto Rico 
JERROLD NADLER, New York 
ZOE LOFGREN, California 
SHEILA JACKSON LEE, Texas 
MAXINE WATERS, California 
STEVE COHEN, Tennessee 
ANTHONY D. WEINER, New York 
MIKE QUIGLEY, Illinois 
TED DEUTCH, Florida 


SCOTT, Virginia, Chairman 
LOUIE GOHMERT, Texas 
TED POE, Texas 
BOB GOODLATTE, Virginia 
DANIEL E. LUNGREN, California 
J. RANDY FORBES, Virginia 
TOM ROONEY, Florida 


Bobby Vassar, Chief Counsel 
Caroline Lynch, Minority Counsel 


(II) 



CONTENTS 


SEPTEMBER 28, 2010 

Page 

OPENING STATEMENTS 

The Honorable Robert C. “Bobby” Scott, a Representative in Congress from 
the State of Virginia, and Chairman, Subcommittee on Crime, Terrorism, 

and Homeland Security 1 

The Honorable Louie Gohmert, a Representative in Congress from the State 
of Texas, and Ranking Member, Subcommittee on Crime, Terrorism, and 

Homeland Security 3 

The Honorable John Conyers, Jr., a Representative in Congress from the 

State of Michigan, and Chairman, Committee on the Judiciary 5 

The Honorable Ted Poe, a Representative in Congress from the State of 
Texas, and Member, Subcommittee on Crime, Terrorism, and Homeland 
Security 8 

WITNESSES 

Mr. Jim E. Lavine, President, National Association of Criminal Defense Law- 
yers, Washington, DC 

Oral Testimony 11 

Prepared Statement 14 

Mr. Robert “Bobby” Unser, Personal Impact Witness, Albuquerque, NM 

Oral Testimony 21 

Prepared Statement 26 

Mr. Abner Schoenwetter, Personal Impact Witness, Pinecrest, EL 

Oral Testimony 35 

Prepared Statement 38 

Mr. Brian W. Walsh, Senior Legal Research Eellow, The Heritage Foundation, 
Washington, DC 

Oral Testimony 46 

Prepared Statement 49 

Mr. Stephen F. Smith, Professor of Law, University of Notre Dame Law 
School, Notre Dame, IN 

Oral Testimony 62 

Prepared Statement 64 

Ms. Ellen S. Podgor, LeRoy Highbaugh, Senior Research Chair and Professor 
of Law, Stetson University College of Law, Gulfport, EL 

Oral Testimony 86 

Prepared Statement 88 

Mr. Andrew Weissmann, Partner, Jenner & Block, LLP, New York, NY 

Oral Testimony 95 

Prepared Statement 98 

LETTERS, STATEMENTS, ETC., SUBMITTED FOR THE HEARING 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 
in Congress from the State of Michigan, and Chairman, Committee on 
the Judiciary 6 

APPENDK 

Material Submitted for the Hearing Record 115 


(III) 




REINING IN OVERCRIMINALIZATION: ASSESS- 
ING THE PROBLEM, PROPOSING SOLUTIONS 


TUESDAY, SEPTEMBER 28, 2010 

House of Representatives, 

Subcommittee on Crime, Terrorism, 

AND Homeland Security 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 3:03 p.m., in room 
2141, Rayburn House Office Building, Honorable Robert C. “Bobby” 
Scott (Chairman of the Subcommittee) presiding. 

Present: Representatives Scott, Conyers, Gohmert, and Poe. 

Staff Present: (Majority) Bobby Vassar, Subcommittee Chief 
Counsel; Ron LeGrand, Counsel; Veronica Eligan, Professional 
Staff Member; and (Minority) Caroline Lynch, Counsel. 

Mr. Scott. The Subcommittee will now come to order. 

I am pleased to welcome you today to today’s hearing before the 
Subcommittee on Crime, Terrorism, and Homeland Security. To- 
day’s topic is Reining in Overcriminalization: Assessing the Prob- 
lem, Proposing Solutions. 

Last year, on July 22, the Subcommittee conducted a hearing ti- 
tled Over-Criminalization of Conduct/Over-Federalization of Crimi- 
nal Law. That hearing occurred as a result of a series of conversa- 
tions that Ranking Member Gohmert and I had with former Attor- 
ney General Ed Meese and a coalition of organizations, including 
the Washington Legal Foundation, the National Association of 
Criminal Defense Lawyers, the Heritage Foundation, the ACLU, 
the American Bar Association, the Federalist Society, and others. 
They came to Congress to seek a hearing to discuss the practice 
and process of enacting Federal criminal law; and they came out 
of concern for what they, and many others, viewed as an astound- 
ing rate of growth of the Federal criminal code. 

Testimony from last year’s hearing served as a disturbing illus- 
tration of the harm that can and does result from the enactment 
of poorly conceived legislation. A year later, they still question the 
wisdom of continuing the expansion of the criminal code without 
first taking time to consider and review the process by which Fed- 
eral crime legislation is enacted. 

But more than the rate of the Federal criminal code’s growth, 
these concerned citizens and groups remain alarmed about the de- 
terioration that has occurred in the standards of what constitutes 
a criminal offense. There is great concern about the overreach and 
perceived lack of specificity in criminal law standards, i.e. the 
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2 


vagueness and the disappearance of the common law requirement 
of mens rea, or guilty mind. 

Today’s hearing is supported by a similarly broad group of orga- 
nizations, and we will continue our examination of the issue with 
a discussion of a draft of their own legislative proposal and review 
of the findings of a joint study by the National Association of 
Criminal Defense Lawyers and the Heritage Foundation entitled 
“Without Intent, How Congress Is Eroding the Criminal Intent Re- 
quirement in Federal Law.” 

The legislative proposal is notable not only for its content but 
also for the fact that such seemingly odd political bedfellows can 
come together on this common ground issue. The Without Intent 
report is a remarkable nonpartisan study that raises important 
questions about the proper role of the Federal criminal code and 
also documents problems that I cited at last year’s hearing: vague- 
ness in criminal law standards and the disturbing disappearance 
of the common law requirement of mens rea. 

As all of you by now are familiar with my position on crime pol- 
icy generally, I have been in office for 30 years, and I have learned 
that when it comes to crime policy you generally have a choice. You 
can prosecute and incarcerate people for so-called crimes, or you 
can utilize available civil remedies to handle minor infractions. You 
can do the things that research and evidence have proven will re- 
duce crime and enact legislation that provides clear and fair notice 
of what constitutes criminal acts, or we can play politics as usual 
with the emotionally charged sound bites and slogans that sound 
good but prove not to be sound policy. 

These kinds of things include mandatory minimum sentencing; 
three strikes and you’re out; and after that didn’t work, two strikes 
and you’re out; life without parole; abolish parole; or if it rhymes 
it’s even better, if you do the adult crime, you do the adult time. 
None of those have been shown to reduce the crime rate; and, in 
fact, the adult crime and time slogan, all of the studies have shown 
that if you codify that sound bite you will actually increase the 
crime rate. 

We can see the impact of the unfair and vague legislation at the 
hands of overzealous prosecutors when we look at the prison popu- 
lation. We now have on a daily basis over 2.3 million people locked 
up in our Nation’s prisons, a 500 percent increase over the last 30 
years. The Pew Foundation has estimated that any incarceration 
rate over 500 per hundred thousand is actually counterproductive. 
This massive increase in the number of Americans incarcerated has 
very little documented positive effect on public safety, while it con- 
tributes significantly to family disruption and other problems in 
many American communities. In fact, we incarcerate now at such 
a high rate that it is actually contributing to crime. 

We must continue to work on legislation to bring some common 
sense to enacting Federal criminal law in sentencing. We must put 
an end to the notion that we need to prosecute every individual for 
every perceived offense and incarcerate every defendant for the 
longest possible time. We now lock up not 500 per hundred thou- 
sand but over 700 per hundred thousand in the United States, 
seven times the world average. And now, as we’ll hear today, we 
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continue to lock up people for offenses that should not even require 
incarceration. 

So the prohlem has heen identified, the challenge is clear, and 
our purpose today is to hear from experts, practitioners, and those 
who have heen personally impacted by vague and unfair laws about 
what Congress can do to enact criminal legislation that is fair, pro- 
vides notice, and is truly necessary. Congress already knows how 
to play politics, but we need do things that will actually reduce 
crime in a fair way. 

It is now my pleasure to recognize the esteemed Ranking Mem- 
ber of the Subcommittee, my colleague from Texas’s First Congres- 
sional District, the Honorable Louie Gohmert, Ranking Member of 
the Subcommittee. 

Mr. Gohmert. Thank you. Chairman Scott. Thank you for calling 
this hearing today. This obviously is the second hearing we have 
had in the Subcommittee on overcriminalization, and that is a topic 
of particular importance to me. 

I also want to welcome the witnesses here today and thank you 
for your tireless work and dedication to this issue. Organizations 
including the Heritage Foundation, the National Association of 
Criminal Defense Lawyers, the ACLU, Cato Institute, American 
Bar Association and others have joined together to address over- 
criminalization and overfederalization. 

Now, Chairman Scott and I have differing views on the approach 
to true crimes. In Texas, when you had judges like Judge Ted Poe 
and Louie Gohmert on the district bench and we were locking up 
increasing numbers of people for violent crime, we saw our crime 
rate go down all through that period. So I know in some places 
maybe it’s just you got the right law enforcement. I’m not sure. But 
I know we incarcerated in higher numbers those that were commit- 
ting violent crimes, and the crime rates did go down. 

But what we’re talking about in this hearing today are things 
that should not be offenses, things that shouldn’t carry criminal 
sentences as a result of an activity, particularly when there is no 
mens rea, there is no intent — and from something as minor as fail- 
ing to stick a sticker on a package with an airplane and a line 
through it when you have already checked the box that indicates 
by ground only. 

But our witnesses have spent so much time studying this issue 
and preparing recommendations to Congress; and I hope my col- 
league, Chairman Scott, and I and others on this Subcommittee 
will be able to get our colleagues to move forward with many of the 
proposals that you have made for us. 

I would also like to take a moment to welcome two of our wit- 
nesses here today, Bobby Unser and Abbie Schoenwetter, who have 
experienced firsthand the consequences of overcriminalization. Mr. 
Unser was convicted of operating a motorized vehicle inside a na- 
tional wilderness area after becoming disoriented during a blizzard 
that nearly cost him his life. Mr. Schoenwetter was just recently 
released from over 8 years in prison for purchasing lobster tails not 
in violation of U.S. regulations but in violation of Honduran regula- 
tions, a charge even the Honduran Government disputed. 

The evolution of the Internet and 24-hour news cycles has in 
some respects blurred the lines between State and Federal law. 
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American communities may suffer an increase in gang activity, car 
theft, or sexual assault and call upon their representatives in 
Washington to respond, though these are normally local crimes. 
Unfortunately, many in Congress are eager to respond to the 
urgings of their constituents, often without due regard for the prop- 
er elements of a criminal statute or other existing Federal and 
State laws. The result is a labyrinth of Federal criminal laws scat- 
tered throughout many of the 50 titles of the U.S. Code, and much 
of this occurs despite the fact that the Federal Government lacks 
a general police power. 

To be sure, there are areas of legitimate jurisdiction within 
which Congress can and should prohibit criminal conduct. Congress 
has authority to regulate crime in the special maritime and terri- 
torial jurisdiction, crime occurring on Federal lands, and crime 
within interstate or foreign commerce. Today, there are an esti- 
mated 4,500 or so Federal crimes on the books and still many more 
regulations and rules that, if not abided by, result in criminal pen- 
alties, including incarceration. However, many of these laws im- 
pose criminal penalties, often felony penalties, for violations of Fed- 
eral regulations. 

As a former prosecutor and judge, I support the common law 
tenet that ignorance of the law is not a defense, and this tenet 
rings true for crimes which are categorized as malum in se, are 
they just wrong of their own. We expect members of civilized soci- 
ety to know it is wrong to commit murder or burglary or engage 
in an act of terrorism, regardless of what the law says, but today 
Americans must contend with literally thousands of obscure and 
cumbersome Federal regulations. And, as our witnesses today can 
attest, a simple misreading of a regulation or ignorance of a regula- 
tion can land a person in prison. 

Our witnesses today will note that a great number of these regu- 
lations lack an important element, criminal intent. But an even 
more fundamental issue is raised by such regulations, and that is 
whether the prohibited conduct is even criminal in the first place. 
Should the importation of certain goods such as lobsters or orchids 
in violation of Federal or even U.S. regulation be met with criminal 
sanctions or should it instead be met with civil penalties? Should 
only habitual violations be criminalized or only such violations that 
result in personal or property damage? And perhaps most impor- 
tant, shouldn’t most, if not all. Federal crimes include at least some 
form of intent to do wrong? Once these important policy consider- 
ations are answered, then we can turn to properly constructing the 
elements of criminality. 

The growth in criminal regulations has produced a side effect, so 
to speak, that is equally disconcerting, an increasing number of 
Federal agencies empowered to investigate these so-called criminal 
activities. We are all used to hearing about the investigations by 
the FBI, DEA, or Customs agents. But what about investigations 
by the National Marine Fisheries Service within the National Oce- 
anic and Atmospheric Administration or an EPA SWAT team that 
runs someone off the road, throws them to the ground because he 
failed to put a sticker on a package? 

This agency of the National Marine Fisheries Service is the agen- 
cy that uncovered the Honduran regulations that Mr. Schoenwetter 
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is alleged to have violated. I say “alleged”, even though he has done 
time in prison. That still is an issue. 

People also may he surprised to learn that the Food and Drug 
Administration has an Office of Criminal Investigations or that 
Medicare fraud is hunted down hy agents within the Health and 
Human Services Office of Inspector General. 

I mean no disrespect to the men and women of these offices. I 
only cite them as a means to highlight my concern and why I ap- 
preciate Chairman Bohby Scott calling this hearing, that concern 
being that along with broad, sweeping criminal regulations comes 
a host of investigative agencies eager to enforce them and we’ve 
seen over and over overly eager at times to enforce them. 

There’s a well-known saying that a prosecutor would rather let 
100 criminals go free than to send one innocent person to jail, but 
I am concerned that criminal regulations and poorly drafted laws 
may be responsible for sending more than just one innocent person 
to prison. 

I do look forward to hearing from our witnesses and appreciate 
your helping us bring attention to this issue so that we can con- 
vince people on both sides of the aisle. Because people on both 
sides of the aisle are responsible. Trying to show America that we 
know how to fix these things, we will slap a prison sentence on it 
when it’s not fixing it, it’s in fact creating even more issues of faith 
in our Federal Government. We need to get back to those issues 
that are within the constitutional mandate for Congress to take 
care of, not allow regulators to pass regulations that become crimi- 
nal laws to get people put in jail. 

I look forward to hearing your testimony and yield back my time. 
Thank you. 

Mr. Scott. Thank you. 

We have been joined by the distinguished Chairman of the full 
Committee, the gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Thank you. Chairman Scott, and the two judges 
that are here with us, former prosecutors, also. I am delighted to 
be with you. I think this is an important hearing, and I am glad 
that you have enough witnesses to help us prove the point. Seven, 
that’s a pretty good number to start us off. 

My emphasis on this subject is more directed to the way that we 
are using the drug war to incarcerate people in the United States. 
We have now over 2 million people imprisoned, which makes us the 
number one incarcerator of its people in the world. Sixty-eight per- 
cent of the people arrested are tested positive for drugs. So what 
we need are drug courts that provide diversion and treatment rath- 
er than mandatory sentences, which this Committee has worked on 
for so many years. 

My concern is that there may be a tendency of my beloved Ad- 
ministration to propose to spend even more money on law enforce- 
ment than on treating the drug problem as a crisis. So it’s in that 
sense that I hope some of these seven witnesses will enlarge upon 
this point that I make in my opening statement, and I will put the 
rest of my statement in the record. 

Thank you very much. 

[The prepared statement of Mr. Conyers follows:] 
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Statement of the Honorable John Conyers, Jr. 
for the Hearing on 

Reining in Overcriminalization: Assessing the Problems, Proposing Solutions 

Before the Subcommittee on Crime, Terrorism, and Homeland Security 

Tuesday, September 28, 2010, at 3:00 p.m. 

2141 Rayburn House Office Building 


The U.S. Constitution requires our Nation’s justice system to treat every 
individual fairly and with due process. 

When good people find themselves confronted with accusations of violating 
laws that are vague and that lack adequate mens rea, however, fundamental 
Constitutional principles of fairness and due process are undermined. 

It places all of us at risk of being arrested, prosecuted, and incarcerated for 
questionable reasons. 

The purpose of today’s hearing is to continue the discussion that Bobby Scott, 
as Chairman of the Crime Subcommittee, and Judge Lome Golimert, as the Ranking 
Member, have had over the past year with a number of groups to develop a bi- 
partisan plan to address this problem. 

For example, this Subcommittee in July of last year held hearings on the over- 
criminalization of conduct, and the over-federalization of criminal law. At that time 
we received testimony documenting the rapid growth of actions penalized under the 
Federal Criminal Code. 

We learned, for example, that there are approximately 4,450 federal crimes 
codified in the U.S. Code, and that there are an estimated 300,000 federal regulations 
which impose criminal penalties. 
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T should note that these regulations were promulgated without benefit of any 
consideration by this committee, or any other Congressional committee. 

When crimes are defined by regulation, we also run tire risk of Americans 
encountering unpleasant surprises in the form of being confronted with accusations 
that we violated criminal laws of which we not only have no knowledge, but have no 
reasonable way to know about. 

I commend the Heritage Foundation, the National Association of Criminal 
Defense Attorneys, the American Civil Liberties Union, the American Bar 
Association, and others for their steadfast efforts to call attention to the issue and to 
help develop solutions. 

As part of this discussion today, there are three points we should consider. 

First , the current federal criminal justice system too often prosecutes “crimes” 
and imposes sentences that are not based on sound principles of justice. 

Many of the 4,450 criminal offenses in the Federal Criminal Code are poorly 
defined, and lack the common law requirement of mens rea, or “guilty mind,” that 
has long served an important role in protecting those who did not intend to commit 
wrongful or criminal acts. 

This same shortcoming applies to many of the 300,000 federal regulations that 
impose criminal penalties. 

Second , when we, as legislators, draft laws that lack specificity, we are in 
effect setting traps for the uninformed, the unaware, and the naive. 

As a result, we run the risk of unjustly punishing actions as crimes when tliey 
are no more than tntly honest, innocent mistakes. 


2 
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In addition, the effect of these laws is to place increasing power in the hands 
of investigators and prosecutors to investigate, prosecute, and convict honest citizens 
who had no idea they were committing a crime. 

And finally . Congress should endeavor, before enacting a new federal 
criminal statute, to make certain tliat tliere is - in fact - a valid pmpose and genuine 
need for it. 

To tliat end, we should verify whether a new federal law is necessary, or 
whether it would simply duplicate criminal prohibitions that are already being 
effectively enforced at the State level. 

A fundamental question that we should ask ourselves is whether it makes 
more sense to simply provide more resources to the States so that tliey can do a 
better job of enforcement. 

I thank today’s witnesses, and the organizations that have participated in this 
effort to improve the process of drafting meaningful criminal legislation. 

I look forward to hearing your reconunendations, and 1 am confident that this 
hearing will serve to further our important efforts to rein in over-criminalization. 
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Mr. Scott. Thank you, Mr. Chairman. 

I understand that Judge Poe has a statement. 

Mr. Poe. Thank you, Mr. Chairman. Thank you for holding this 
hearing and Judge Gohmert for putting this hearing together again 
today. 

I welcome all the witnesses. Good to see Jim Lavine here today, 
a long-time practicing lawyer, excellent lawyer in Texas. Twenty- 
two years on the criminal bench in Texas. 
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You know, in Texas almost everything’s a crime, and almost all 
of them are felonies. Years ago, we operated under the penal code 
of 1925, which really hammered folks. You know, you leave your 
wire cutters in your saddle bags and you are off to the peniten- 
tiary. A marijuana cigarette could get you life in the penitentiary 
of the State of Texas. And numerous crimes like that. And, finally, 
the State got together and decided some things ought to be felonies, 
some ought to be misdemeanors, and some shouldn’t be crimes at 
all. 

I say that to say that we are in the Federal system now, where 
the general jurisdiction and philosophy for criminal conduct was to 
be done in State courts. The States were to decide how they wanted 
to punish folks, either making something a crime or not, and the 
Federal Government was to take other roles. 

We’ve come a long way since the piracy laws and the kidnapping 
laws and the bank robbery laws, and now we have 4,450 Federal 
crimes, and, once again, we are in the situation where everything’s 
a Federal crime. And I think that it’s time that we deal with this 
and make some realistic decisions and also prioritize what the role 
of the Federal Government is in labeling things a crime and even 
reconsider this whole concept of the sentencing guidelines, which 
tend to be I think arbitrary in many cases. So we need to make 
the decisions what should be Federal crimes, what should be han- 
dled by local and State authorities, and even reduce or change to 
some type of civil sanctions. I agree with my friend Judge Gohmert 
on those issues. 

We have many compelling cases before us. I just want to mention 
one Federal case that happened recently that is worthy of mention. 

In Iowa, there was a kosher slaughterhouse operated by Sholom 
Rubashkin, and he was sentenced to 27 years in the Federal peni- 
tentiary for some financial crimes. He was investigated for immi- 
gration violations, charged with 9,311 charges. Over 9,250 of those 
charges were dismissed, and he still went to the penitentiary for 
27 years because he violated that law, that sacred law that’s the 
Packers and Stockyard Act for not paying cattle suppliers within 
24 hours of delivery of the cattle — dastardly deed — and got him 27 
summers in the Federal penitentiary. He was prosecuted even 
though all cattle suppliers were paid in full, and the latest was just 
paid 11 days late. But that was a felony, and it is a felony still. 
He is the only person I know of prosecuted under this act that was 
passed in 1921. 

So this is an example of I think really an abusive law. Probably 
our slaughterhouse operators, if there are any left in the country, 
don’t even know this law exists, but they better pay those bills on 
time. 

I’m not going to get into all the complexities of his case, but his 
sentence was considered excessive by a lot of people. I am one of 
them. And it was even 2 years longer than the prosecutors asked 
for. So the Federal judge really was upset about not paying those 
bills on time. And his account — no, I am not justifying any of the 
conduct, but financial crimes don’t seem to be related to the situa- 
tion which he was originally charged for, which was immigration 
allegations. So he is at 51 years of age, and he is doing, in essence. 



10 


a life prison sentence in the Federal penitentiary. We probably 
need that space for somebody that’s just really an outlaw. 

But, once again, example after example of Federal cases. Federal 
prosecution where maybe the system needs to look again at these 
4,500 crimes under the Federal system and then make sure that 
when we have somebody that needs to go to the penitentiary they 
go to the penitentiary. I do believe it does deter criminal conduct, 
especially violent conduct. But we need the space for these folks, 
as opposed to the folks that don’t pay their slaughterhouse bills on 
time. 

With that, I yield back. Thank you, Mr. Chairman. 

Mr. Scott. Thank you. 

We have several distinguished witnesses today to help us con- 
sider the issues. 

The first witness is Jim Lavine, president of the National Asso- 
ciation of Criminal Defense Lawyers, based in Washington, D.C. 
He is a former prosecutor in both Texas and Illinois. He is the re- 
cipient of the prestigious award from the NACDL given annually 
to criminal dense lawyers who personally and professionally exem- 
plify the goals and values of the association and the legal profes- 
sion. 

Our second witness is Bobby Unser, a retired race car driver. But 
he is here not to talk about his racing exploits. In 1996, as we’ve 
heard, he and a friend were snowmobiling along the Colorado-New 
Mexico border, trapped in a blizzard. They dug for shelter and 
abandoned their snowmobiles, while suffering frostbite, dehydra- 
tion, and exhaustion. After their rescue, the Forest Service rangers 
returned days later to recover the vehicles, and he was find $75 for 
snowmobiling in a wilderness area. He refused to sign; and, fol- 
lowing a 2-day bench trial, he was convicted of a one-count mis- 
demeanor. 

Our next witness, Abner Schoenwetter, is another victim of over- 
criminalization. In November, 2000, a Federal jury found him, a 
hard-working seafood dealer with no prior criminal history, and his 
codefendants, guilty of multiple violations of the Lacey Act, all pre- 
mised on violations of a disputed Honduran law regarding importa- 
tion of fish or wildlife. Interestingly, the Honduran Embassy filed 
an amicus brief stating that the law was null and void. He served 
7 years in prison for shipping lobsters that were under regulation 
size and transported in plastic bags instead of cardboard boxes. He 
will be under supervised release for the next 3 years. 

During my opening statement at last year’s hearing on this 
issue, I referenced this case; and, at the time, he and his codefend- 
ants were still incarcerated. And I said Congress must understand 
that we are making law-abiding Americans vulnerable of losing 
their freedom, their livelihood, their lives when we enact laws that 
are vague and fail to clearly communicate the illegality and crimi- 
nality of proscribed acts. He is here with us today and will tell us 
about his experiences. 

After he testifies, Brian Walsh is a senior legal research fellow 
at the Heritage Foundation’s Center for Legal and Judicial Studies. 
He directs Heritage’s projects on countering the abuse of criminal 
law and criminal process. Prior to joining the Heritage Foundation, 
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he was with the litigation team at Kirkland & Ellis and a law clerk 
to Judge Bowman of the U.S. Court of Appeals for the 8th Circuit. 

Our next witness would be Stephen Smith, professor of law at 
Notre Dame School of Law. Prior to teaching, he served with the 
Supreme Court and Appellate Practice Group of Sidley & Austin in 
Washington, D.C. He also served as an associate majority counsel 
to a 1996 House of Representatives select committee investigating 
U.S. involvement in Iranian arms transfers to Bosnia. 

The witness after that will be Professor Ellen Podgor, who is the 
LeRoy Highbaugh Senior Research Chair and professor of law at 
Stetson University. A former deputy prosecutor and criminal de- 
fense attorney, she teaches in areas of white-collar crime, criminal 
law, and international criminal law. She presently serves on the 
board of directors of the International Society for Reform of Crimi- 
nal Law. 

Our next witness is Andrew Weissmann, who is co-chair of the 
white-collar defense and investigations practice at Jenner & Block 
in New York City. He joined the firm after serving as the director 
of the Enron Task Eorce, where he oversaw the prosecution of more 
than 30 individuals in connection with that company’s collapse. 

Now, all of the witnesses’ written statements will be entered into 
the record in their entirety. I would ask each witness to summarize 
his or her testimony in 5 minutes or less. And to help stay with 
the time, there is a timing device in front of you which will start 
green, will turn to yellow when there is 1 minute left, and red 
when the 5 minutes have expired. 

Mr. Lavine. 

TESTIMONY OF JIM E. LAVINE, PRESIDENT, NATIONAL ASSO- 
CIATION OF CRIMINAL DEFENSE LAWYERS, WASHINGTON, 

DC 

Mr. Lavine. Chairman Scott, Ranking Member Gohmert, Com- 
mittee Members, my name is Jim Lavine, and I am the president 
of the National Association of Criminal Defense Lawyers. I am also 
a practicing criminal defense attorney in Houston, Texas, and I 
was formerly a prosecutor, having the privilege of practicing before 
Judge Poe during the time in his prior life when he was a judge 
in Houston. I appreciate the opportunity to testify today on behalf 
of NACDL and all of my colleagues in the criminal defense commu- 
nity. 

No one, including the government, can state how many criminal 
offenses exist in the Federal code or in the Federal regulations. It 
is impossible for practitioners who specialize in this area to know 
all of the conduct that is criminalized. How then is the citizen to 
protect against unjust prosecution and punishment for making hon- 
est mistakes or engaging in conduct they had no reason to know 
was illegal? 

Duplicative statutes, federalization of conduct traditionally be- 
longing to the States, criminalization of regular business activity or 
social conduct and interactions, this is overcriminalization. When 
any of these elements is combined with poor legislative drafting, in- 
adequate mens rea requirements, or unfettered prosecutorial dis- 
cretion, the result is inevitably the victimization of more law-abid- 
ing citizens. 
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While I am here today to speak about overcriminalization, Rep- 
resentative Conyers, NACDL would welcome the opportunity to re- 
turn at another time and discuss the issue of problem-solving 
courts; and we have published in our report and discussed the 
issue in drug courts and diversion in particular, in answer to your 
earlier question in your opening remarks. 

On July 22 , in 2009, this Subcommittee came together under the 
bipartisan leadership of Representatives Bobby Scott and Louie 
Gohmert to learn about our Nation’s addiction to overcriminalizing 
conduct and over-Federalizing crime. Supported by a broad coali- 
tion of organizations ranging from the right to the left, last sum- 
mer’s hearing received attention from national media and ignited 
the overcriminalization reform movement. NACDL and the Herit- 
age Foundation dedicated themselves to analyzing the legislative 
process for enacting criminal laws and produced a groundbreaking 
nonpartisan joint report entitled “Without Intent, How Congress Is 
Eroding the Criminal Intent Requirement in Federal Law.” So 
basic is this issue that the Nation’s practicing criminal defense bar 
has collaborated with a conservative think tank to produce the 
Without Intent report. 

Just 1 month after its release, over 300 articles from news orga- 
nizations spread coast to coast were written about the report. The 
press had taken notice of this unlikely coalition, the American peo- 
ple’s growing concern over the current overexpansiveness of Fed- 
eral criminal laws and the broad bipartisan support for reform. 

The interest extends beyond the press. NACDL has received re- 
quests for copies of the report from members of every branch of 
government. 

But another side of this problem has received even more atten- 
tion by Members of this Chamber and the national media alike, the 
personal side, or as we refer to it, the face of overcriminalization. 
Presenting the face of overcriminalization is critical to raising pub- 
lic awareness of this problem. For this reason, I will spend the re- 
mainder of my testimony doing just that. 

During last summer’s hearing. Members of this Subcommittee 
heard the heart-wrenching tales of two victims of overcriminaliza- 
tion, Krister Evertson and George Norris. From this testimony we 
learned how an unwarranted prosecution can destroy the lives of 
productive, law-abiding citizens and community members. 

Sadly, their stories are not unique. Consider the case of Georgia 
Thompson, which is described in more detail in my written testi- 
mony. Georgia was charged and convicted of violating 18 USC 
1346, commonly known as the honest services fraud statute, for 
conscientiously doing her job and doing it well. Upon hearing oral 
argument, the Seventh Circuit panel of judges found this prosecu- 
tion so ill-conceived that it immediately reversed her conviction and 
ordered her released without delay. 

The honest services statute did receive a measure of come- 
uppance in the Supreme Court this past term but not before its 
carnage was visited upon untold numbers of victims of overcrim- 
inalization. You may ask yourself, how could this happen? An inno- 
cent, hardworking civil servant ends up spending 4 months in pris- 
on just for doing her job. 
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Georgia Thompson is the face of overcriminalization. Her story is 
evidence of the harm caused when Congress fails to draft statutes 
clearly and with adequate mens rea protection, when prosecutors 
stretch already broad statutes to reach everyday conduct never in- 
tended to be criminalized, and when judges inconsistently apply 
rules of interpretation. 

The honest services fraud statute responsible for victimizing 
countless law-abiding individuals is the poster child for this prob- 
lem. The failure of Congress to define criminal conduct in a clear 
and specific manner allows, and quite possibly encourages, prosecu- 
tors to charge all sorts of innocent conduct, from errors in judg- 
ment to behavior that is the slightest bit unsavory. Rather than 
enact a specific, precise criminal statute. Congress instead relies on 
prosecutorial discretion to shape the contours of criminal offenses. 
The story of Georgia Thompson as well as Krister Evertson and 
George Norris demonstrate that such reliance is misplaced. 

Today you will hear from two more victims, Abner Schoenwetter 
and Bobby Unser. Abner spent nearly 6 years in prison for ship- 
ping lobster tails in plastic bags rather than cardboard boxes, in 
violation of a Honduran law that was deemed null and void by the 
Honduran Government. Bobby Unser got lost in a blizzard while 
snowmobiling and spent almost 2 days trekking through snow in 
search of aid. After this near-death experience, Bobby was pros- 
ecuted for unknowingly entering protected land with his snow- 
mobile. The fact that he got lost in a blizzard was no defense in 
the eyes of the government. 

The cost of overcriminalization does not stop with the personal 
freedom of its direct victims. In my over 25 years as a criminal de- 
fense attorney, I have seen families shattered, careers ruined, busi- 
nesses fail, thousands of innocent workers become unemployed, and 
entire communities devastated, all done at the taxpayers’ expense. 
This dangerous trend needs to end. 

The Without Intent report offers five basic good government re- 
forms that, if implemented, will potentially stop haphazard Federal 
criminalization. The remainder of the panel will discuss these re- 
forms further, but it is important to note that they have received 
broad support from a coalition of organizations ranging from the 
right to the left. This is not an ideological or political issue but 
rather a serious and fundamental aspect of good governance. In- 
deed, all political parties share a responsibility to ensure that 
criminal laws are properly circumscribed. 

The problems of overcriminalization are very real, deal with very 
real people in the very real world of courtrooms across this country. 
NACDL is confident that today’s hearing will heighten awareness 
of overcriminalization and inspire future action. We welcome this 
hearing and urge the Subcommittee to support rules and legisla- 
tion embodying these reforms. 

Thank you. 

[The prepared statement of Mr. Lavine follows:] 
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My name is Jim E. Lavine, and 1 am the President of the National Association of 
Criminal Defense Lawyers (NACDL), an organization of over 10,000 members. NACDL is the 
preeminent organization in the United States advancing the goal of the criminal defense bar to 
ensure justice and due process for persons charged with a crime or wrongdoing. 1 am also a 
practicing criminal defense attorney in Houston, Texas, with extensive trial and appellate level 
experience in federal and state courts. I specialize in criminal law, primarily white collar crime, 
and now spend approximately ninety-percent of my time on federal cases. Before moving to 
private practice, 1 was a prosecutor for over eleven years. 1 appreciate the opportunity to testify 
on behalf of NACDL today. 

There are over 4,450 federal crimes scattered throughout the 50 titles of the United States 
Code. In addition, it is estimated that there are at least 10,000, and quite possibly as many as 
300,000, federal regulations that can be enforced criminally. The truth is no one, including the 
government, has been able to provide an accurate count of how many criminal offenses exist in 
our federal code. This is not simply statistical curiosity, but a matter with serious consequences. 

The hallmarks of enforcing this monstrous criminal code include a backlogged judiciary, 
overflowing prisons, and the incarceration of innocent individuals who plead guilty not because 
they actually are, but because exercising their constitutional right to a trial is all too risky. This 
enforcement scheme is inefficient, ineffective and, of course, at tremendous taxpayer expense. 
The cost of incarcerating one of every one hundred adults in America is always troubling, but 
particularly so during a time of economic instability and ever-increasing federal debt. 

On July 22, 2009, this subcommittee came together, under the bipartisan leadership of 
Representatives Bobby Scott (D-VA) and Louie Gohmert (R-TX), to learn about our nation's 
addiction to overcriminalizing conduct and overfederalizing crime. ^ An esteemed panel of 
experts explained that this trend takes many forms, but most frequently occurs through: (i) 
enacting criminal statutes absent meaningful mens rea requirements; (ii) imposing vicarious 
liability for the acts of others with insufficient evidence of personal awareness or neglect; (iii) 
expanding criminal law into economic activity and areas of the law traditionally reserved for 
regulatory and civil enforcement agencies; (iv) creating mandatory minimum sentences that fail 
to reflect actual culpability; (v) federalizing crimes traditionally reserved for state jurisdiction; 
and (vi) adopting duplicative and overlapping statutes. The harm caused by this dangerous trend 
is frequently amplified by the executive and judicial branches, but it is born in the legislative 
process. 


Overcriniinalizotion of Conduct/Over-Federalization of Criminal Law: Hearing Before the Subcornm. Crime, 
Terrorism, and Homeland Secuiirv of /he H. Comm, on the Judiciarv., II 1th Cong. (2009), available at 
hUpi/yiiuiiciarv.house.Mov-'hearinEzs.'liear 090722 l.jiUnl |'hereinafler//on,<rt’ llearing'\. 
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Supported by a broad coalition of organizations — ranging from the right to the left — last 
summer’s hearing received attention from national media and ignited the overcriminalization 
reform movement. Two coalition organizations, NACDL and the Heritage Foundation, dedicated 
themselves to analyzing the legislative process for enacting criminal laws in order to provide 
Congress, and the public, with concrete evidence of the problem. This analytic study formed the 
basis of a groundbreaking, non-partisan, joint report entitled: Without Intent: How Congress Is 
Eroding the Criminal Intent Requirement in Federal Law. At the official release event, held on 
May 5, 2010, on Capitol Hill, Chainnan Scott heralded the report as a “road map” for reform and 
Ranking Member Gohmert lamented the victimization of citizens by criminal laws lacking 
adequate intent requirements. 

The Without Intent report methodologically dissects the legislative process for enacting 
criminal laws, sets forth troublingly findings, and offers a blueprint for reform. The report 
demonstrates just how far federal criminal lawmaking has drifted from its doctrinal anchor in fair 
notice and due process; that is, individuals should not be subjected to criminal prosecution and 
conviction unless they intentionally engage in inherently wrongful conduct or conduct that they 
know to be unlawful. The report supports the expert testimony from the first hearing and 
evidences the conclusion that the legislative process itself is flawed and disjointed. Finally, it 
proposes commonsense, workable solutions to a problem that transcends political affiliation or 
ideology.^ 

And it was that message that echoed throughout the tremendous media coverage that 
followed the report’s release. Just one month after its release, over 300 articles, from news 
organizations spread coast to coast, were written about the report.^ The press has taken notice of 
this unlikely coalition between the left and the right, and the broad bipartisan support for 


' The Wirhour Intent reporl recommends lhal Congress pLirsue the following five reforms: (I) Enact default rules of 
inlerprelation to ensure llial mens rea requirements are adequate to protect against unjusl conviction; (2) Codifv the 
conimon-law' mle of leniw, wliich grants defendants the benefit of doubt when Congress fails to legislate clearly; (3) 
Require Jiidiciaiy Committee oversight of cveiv bill that includes ciiminal offenses or penalties; (4) Provide detailed 
wnitteti iiistification for and analysis of all new federal criniitializatioti; atid (5) Draft eveiy federal ciiminal offense 
with clarity and precision. Brian W. Walsh & Tiffany M. Joslyn- IVithout Intent: How Congress Is Eroding the 
Criminal Inienf Requirement in Federal Ixtw (The Heritage Foundation and National Association of Criminal 
Defense Lawweis) (20 1 0) available at w'w w.nacdl. ore .rivitlioutintent. 

See, e.g.. The Congre.ssionol A.'isault Oti Criminal Justice. ThhBlillhtin, Mav 7, 2010; Editorial. Ignorance of the 
law. Congress going down a dangerous path, LAW VEG.iS REWEW-Journ.VL, May 6, 2010; Guilty, or not. 
Bipartisan group tackles the overcriminalization of the legal process, Frcdcricksburg.com, May 10, 2010; Mark 
Shennan, Report: Congress makes loo many vague /t/nw, Associ.ATF.D PRESS, May 4, 20 1 0 (reprinted in The Seattle 
Times, the Cleveland PLain Dealer, the Boston Globe, and inany others). 
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overcriminalization reforni.^ The interest in this report and the attention paid to this problem 
extends beyond the press. NACDL has received requests for copies of the report from members 
of every branch of government. 

The report focuses primarily on the non-personal aspects of this problem, such as the 
legislative process, empirical data, and fundamental legal concepts. But another side of this 
problem has received even more attention by members of this chamber and national media 
alike — the personal side, the human side, or as we refer to it, the face of overcriminalization. 

Presenting the face of overcriminalization is critical to raising public awareness of the 
dangerous trend of overcriminalization. For this reason, I will spend the remainder of my 
testimony doing just that. During last summer's hearing, members of this subcommittee heard 
the heart-wrenching tales of two victims of overcriminalization — Krister Evertson and George 
Norris. Today we are joined by two more victims, Abner Schoenwetter and Bobby Unser. Over 
my career as a prosecutor and defense attorney, I have seen the faces of similar victims and 
represented individuals that have suffered tremendous, unjustified loss as a result of 
overcriminalization and the harm it perpetrates on our criminal justice system. 

First, let us take a few moments to reflect on the stories of the overcriminalization victims 
from the the first hearing. From Krister Evertson and Kathy Norris, testifying on behalf of her 
husband George Norris, we learned how an unwarranted prosecution can destroy the lives of 
productive, law-abiding citizens and community members. 

Krister Evertson never had so much as a parking ticket prior to his arrest on May 27, 
2004.' An Eagle Scout, National Honor Society member, science whiz, clean energy inventor, 
and small business entrepreneur, Krister is now a felon. The nightmare that took two years of his 
freedom and hundreds of thousands of dollars in invention materials began when he made a 
simple error: he failed to put a “ground” sticker on a package that he shipped. Despite his clear 
intention to ship by ground — as evidenced by his selection of “ground" on the shipment form 
and payment for “ground" shipping — the government prosecuted him for this error anyways. 

When the jury acquitted Krister, the government turned around and charged him again, 
this time for his alleged abandonment of toxic materials. Krister had securely and safely stored 
his valuable research materials in stainless steel drums, at a storage facility, while he fought for 

' AdamLiptak, Right and Left Join Forces on Criminal Justice, N.Y. Tl.\lES, Nov. 23, 2009, al Al. 

' The facts of Krister E^■’ertsoll’s stoi\’ are talcen from multiple sources. See, e.g. , One N.iTiOK Under Arrest (Paul 
Rosciizwcig & Brian W. Walsh cds., 2010); House Hearing (written statement of Krister Evertson, July 22, 2009, 
available a! !)ttp:/7iu4[ciany!iousc.gov/]iearings/pdf'’Eycftsoa0_907_22^pdf); Quin Hilivcr, Exarnincr Special Report: 
How one good man intentions took him from a fuel cell to a jail cell. The W-A.SH1NGTON EX.AA1INER, Jan. 22, 2009. 
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his freedom in trial over the missing shipping sticker. He ultimately spent two years in a federal 
prison for that mistake. 

The subcommittee also heard from George Norris, a father, grandfather, and elderly 
retiree who turned his orchid hobby into a part-time business running the greenhouse behind his 
home.^ He had never had a run-in with the law before that fatefijl day in October 2003 when 
three pickup trucks pulled up outside his home. Federal agents, clad in protective Kevlar and 
bearing guns, stormed the house. For hours the agents refused to tell George what he had done 
wrong and, instead, ordered him to remain seated in his kitchen, under supervision, while they 
ransacked his home and seized his belongings. 

For months after the raid, George remained unaware as to its cause. He was eventually 
indicted in Miami for orchid smuggling. His crime, at its core, was a paperwork violation: he had 
the wrong documents for some of the plants he had imported. The plants themselves were legal 
to import and he likely could have obtained the right documents with a bit more time and effort. 
Although he made a simple mistake, one made regularly by dealers in imported plants, he had 
certainly complied with the spirit of the law. 

The court denied George’s request to transfer the case to his home state of Texas. 
Mounting a defense became very expensive very quickly. Unable to defend himself, George 
reluctantly gave up the fight, pled guilty to inflated charges, and was sentenced to 17 months in 
federal prison. 

George, in his late sixties at the time, was also diabetic, with cardiac complications, and 
suffered from arthritis, glaucoma, and Parkinson’s disease. While incarcerated, his health 
declined substantially and he now faces the additional issues of depression, paranoia, and sleep 
complications. During her testimony at the last hearing, George’s wife Kathy described the 
impact this experience has had on their family. George became detached and was no longer 
interested in the things he had held so dear — his children, grandchildren, the outdoors, and 
gardening. Afraid to even leave his home, George is now a broken man. 

Krister, George, Kathy, and their families are the face of overcriminalization. Sadly, 
their stories are not unique, for there are so many other victims. Consider the case of Georgia 


The facts of George Norris' stoi\’ are talcen from multiple sources. See, e.g.. One Nation Under Arrest (Paul 
Rosciizwcig & Brian W. Walsh cds., 2010); Andrew Grossman, The Unlikely Orchid Smuggler: A Case Study in 
Overcriminalizalion, Herit.AGE Folnjd. L. Mtaio. No. 44, July 27, 2009; House Hearing (wiittCTi statement of 
Kalhy Norris, July 22, 2009, available at hUp://iuf.iiciar\'.. house. uov./heariu.gs/pdf/Nora.s090722. pdf) . 
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Thompson, a Wisconsin civil servant convicted of federal corruption charges in 2006.^ Georgia 
has been described as a hard-working and apolitical state employee. Responsible for putting the 
state's travel account up for competitive bid, she was prosecuted for doing her job well. 

Specifically, Georgia awarded the state’s travel contract to the company that submitted 
the lowest-cost bid. Prosecutors alleged she made this award because, unbeknownst to her, that 
company had contributed to the then Democrat Governor’s re-election campaign. A 56-year-old 
civil servant, hired by a Republican Governor, with no identifiable interest in politics, Georgia 
was charged and convicted of violating 18 U.S.C. § 1346, commonly known as the honest 
services fraud statute, for conscientiously doing her job. Upon hearing oral argument in her 
appeal, the 7^^ Circuit panel of judges immediately reversed her conviction and, without waiting 
to issue a written opinion, ordered her release from prison without delay. Georgia has since been 
reinstated to the Wisconsin civil service, awarded back pay, and reimbursed for her legal 
expenses. 

You may ask yourself, how could this happen? How could an innocent woman, a hard- 
working civil servant, end up spending four months in prison just for doing her job? Georgia 
Thompson is the face of overcriminalization — her story is evidence of the harm caused when 
Congress fails to draft statutes clearly and with adequate mens rea protection, when prosecutors 
stretch already broad statutes to reach everyday conduct never intended to be criminalized, and 
when judges inconsistently apply rules of interpretation. 

The honest services fraud statute, responsible for victimizing countless law-abiding 
individuals, is a prime example of overcriminalization. Legal experts have criticized the honest 
services fraud statute as vague and overbroad. It fails to define or limit the phrase “intangible 
right of honest services,” and it has been stretched to cover conduct that no reasonable legislator 
would deem criminal.^ The failure of Congress to define criminal conduct in a clear and specific 

The fads of Georgia Thompson's slory are taken from mulliple sources. See, e.g.. Jolm Diedrich. Freed official 
back on state job, Thompson 's action no crime, judges write. Journal Sentinel Online, Apr. 21, 20U7; Adam Cohen, 
A Woman Wrongly Convicted and u U.S. Allorney Kept His Job, N.Y. TIMES, Apr. 16, 2007, Untied Stales v. 
Geurgia Thompson, 484 F.ld 877 (7'“' Cir. 2007). 

^ In his disseni from denial of cerliorari in Sorich v. United States, Juslice Antonin Scalia argued that such an 
overbroad law could be unjustly applied to make virtually any miseemly conduct a crime: 

Without some coherent limiting pnnciple to define what "intangible right of honest serv ices” is, whence it 
derh'es, and how it is violated, this expansive plirase invites abuse by headline grabbing prosecutors in 
pursuit of local officials, state legislators, and eorporate CEOs who engage in any manner of unappealing 
or ethically questionable conduct. 


129 S. Ct. 1308, 1310 (2009) (Scalia, J., dissenting from denial of certiorari). More than 20 vears after the statute's 
enactment, the federal courts of appeals became hopelessly divided on how to interpret the honest services fraud 
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manner allows, and quite possibly encourages, prosecutors to charge all sorts of innocent 
conduct — from errors in j udgment to behavior that is the slightest bit unsavory. Rather than enact 
a specific, precise criminal statute, Congress instead relies on prosecutorial discretion to shape 
the contours of criminal offenses. The story of Georgia Thompson, as well as Krister Evertson 
and George Norris, demonstrates that such reliance is misplaced. 

Duplicative statutes, federalization of conduct traditionally belonging to the states, 
criminalization of regular business activity or social conduct and interactions — this is 
overcriminalization. When any of these elements combine with poor legislative drafting, 
inadequate mens rea requirements, or unfettered prosecutorial discretion, the result is inevitably 
the victimization of more law-abiding citizens. 

The stories of Krister Evertson, George Norris, and Georgia Thompson are not unique. 
Today you will hear from two more victims — Abner Schoenwetter and Bobby Unser. Abner 
spent nearly six years in prison for shipping lobster tails in plastic bags, rather than cardboard 
boxes, in violation of a Honduran law that was deemed null and void by the Honduran 
government.'^ Bobby Unser got lost in a blizzard while snowmobiling and spent almost two days 
trekldng through snow in search of aid.^*^ After this near death experience, Bobby was prosecuted 
for unknowingly entering protected land with his snowmobile. The fact that he got lost in a 
blizzard was no defense in the eyes of the government. 

Abner and Bobby add two more stories to the face of overcriminalization, but there are so 
many others whose stories we will never hear. The cost of overcriminalization does not stop with 
the personal freedom of its direct victims. In my over 25 years as a criminal defense attorney, I 
have seen families shattered, careers ruined, businesses fail, thousands of innocent workers 
become unemployed, and entire communities devastated — all done at the taxpayers' expense. 
Whether in the form of a costly investigation or prosecution, a lengthy sentence at an 
overcrowded prison, or the loss of tax revenue from businesses and workers, the true cost of 
overcriminalization is immeasurable. The constitutional obligations of due process and fair 


statute, prompting the Supreme Court to hear three separate honest sen-ices fraud cases in one term. See Black v. 
United Slates, l.'^8 S. Ct. 296.1 (2010); Skilling v. United States, 1.10 S. Ct. 2896 (2010); Wevhrauch v. United Stales, 
110 S. Ct. 297 1 (2010). Ultiinatelv, after over twentv years of prosecutors stretching this poorly written law as far 
as possible, the Court hmited the scope of the honest serv ices fraud statute to bribes and kickbacks. 

^ The facts of Abner Schocnwcttcr's story- arc taken from multiple sources. See, e.g. , One Nation Under Arrest 
(Paul Rosenzw-eig & Brian W. Walsh eds., 2010); Letter from Daniel J. Popeo, Cliainnan and General Counsel, 
Waslrington Legal Foundalion, to Tire Honorable Alberto R. Gonzales, Attorney General of the United Slates (July 
11, 2007) available at http://'ww'\v.wif.org-''uploadA)7-12WLF%20Petition%20to%20DOJ,pdf; United Slates y. 
McNab, 311 F.ld 1228 (IL^ Cir. 2001). 

The facts of Bobby Unscr’s story arc taken from multiple sources. See, e.g. , United Stales v. Robert W. Unser, 1 65 
F.ld 755 (10'^’ Cir. 1999); David Wallis, Bobby Unser, Race car champion as scojflaw, Salon.com, Time 6, 1997. 
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notice demand refonn and the critical need for fiscal responsibility makes that demand all the 
more urgent. 

These personal stories and the NACDL-Heritage Foundation Without hitent report 
support the conclusion of a growing number of commentators and experts that the time has come 
for Congress to stop this dangerous trend, to acknowledge the threat to civil liberties by this 
unprincipled form of criminalization, and to carry out critical reforms that will protect against 
unjust prosecutions and convictions. The report offers five basic, good-government reforms that, 
if implemented, will provide that protection and potentially reverse the dangerous trend of 
haphazard federal criminalization. 

The second panel will discuss these reforms further — reforms that have received broad 
support from a coalition of organizations ranging from the right to the left. A bi-partisan 
coalition is concerned that expansive and ill-considered criminalization has cast our nation's 
criminal law enforcement adrift and believes criminal lawmaking must require true 
blameworthiness and provide fair notice of potential criminal liability. Further, the coalition 
understands that this problem, which transcends political affiliation or ideology, demands 
principled, nonpartisan reforms such as those offered by the Without Intent report. 

NACDL is confident that today’s hearing will heighten awareness of overcriminalization 
and inspire future action. We welcome this hearing and urge the subcommittee to enact 
legislation embodying the aforementioned reforms. 


* 


* 
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Mr. Scott. Thank you. 

Mr. Unser. 

TESTIMONY OF ROBERT “BOBBY” UNSER, 
PERSONAL IMPACT WITNESS, ALBUQUERQUE, NM 

Mr. Unser. Thank you, Chairman Scott and Ranking Member 
Gohmert and the rest of the Members of the Committee for inviting 
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me here to tell my story about what often happens to honest men 
and women because of bad criminal laws. 

The bad law in my case said that I was a criminal if I wandered 
into a national wilderness that was off limits to motorized vehicles 
when a friend and I were lost in a blizzard. It didn’t matter that 
we never intended to enter the wilderness. It didn’t matter that the 
wilderness was not marked. It didn’t matter that we didn’t even 
know that there was a wilderness there. 

I could have been imprisoned for up to 6 months for this law. 
Maybe I should be grateful that I wasn’t sent to jail, and I guess 
I am. But someone else in the same situation might have ended up 
in prison. I am here to help make sure that does not happen again, 
hopefully. 

Just before Christmas in 1997, my friend and I, Robert Gayton, 
planned to go to a snowmobile ride up in what’s called the Jarosa 
Peak area near my ranch in Chama, New Mexico. That’s on the 
edge of Colorado and New Mexico. It’s all in just the State line in 
between, all the same mountains. The area was known as a 
snowmobiling location that was perfectly legal to snowmobile there. 

Robert and I headed out around noon and rode for about an 
hour, until we reached the bowl above the tree line that was ter- 
rific for snowmobiling. It was exposed and a very high altitude, at 
about 11,000 feet. Our trouble started about an hour later, when 
a severe ground blizzard suddenly kicked up. In a ground blizzard, 
the wind is blowing so hard that all the snow around you creates 
what is called a whiteout. 

That day the wind was blowing about 60 to 70 miles an hour, 
and at times we couldn’t see any more than 2 or 3 feet in front of 
us, just like being in a closet. Almost immediately, we went from 
playing around to trying to get out of there and find shelter from 
the blizzard. 

Less than 30 minutes after the blizzard started and the visibility 
went down to zero, Robert rode a snowmobile into an embankment 
and got stuck, which was a blessing in disguise. The good Lord 
took care of that one. We tried for a few minutes to get it moving, 
but I realized that it was unlikely that we could get it unstuck. 
And, being abandoned, the snowmobile was good. It was a blessing. 

So I put Robert on behind me. I couldn’t look back and try to 
guide him out of the mountains is what the deal was. Robert got 
on the back of my snowmobile. We started off again. At its best, 
the visibility was about 20 feet. That’s less than from here to you. 

And now we had another problem. I had a brand new snow- 
mobile, and it kept breaking down. Brand new meaning very first 
trip ever on it. And I am a pretty good mechanic. And under nor- 
mal circumstances I could have fixed it and kept it running maybe. 
But I couldn’t get it up and running, and it was getting darker and 
darker. Starting to get dark, which happens at 5 o’clock in that 
time of the year. We made the decision to abandon it and at- 
tempted to get down the mountain to shelter on foot. 

If we stayed in the high, exposed terrain above the tree line, we 
were going to die. There was not going to be any question about 
that. And it was going to be that night. So we had to get down 
somewhere low enough that there would be trees so that we could 
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build a snow cave. These are the things that I know because I was 
raised in the mountains. 

We trudged through the snow in complete darkness, feeling our 
way down the mountain like two blind men. After a few hours of 
wandering — remember, no flashlights, no lights of any sort, no 
moon, nothing to walk by — we trudged through the snow in com- 
plete darkness, feeling our way down the mountain like two blind 
men. After a few hours of wandering, we finally found an area 
below the tree line where we could build a snow cave. We spent 
the night in that snow cave. It sheltered us from the wind, but, re- 
member, it’s going to get down around 30 below zero up there, plus 
or minus a little Wt. It’s not going to be warm, by any means. Snow 
cave’s the only way to make it. 

We didn’t sleep all night, needless to say. The snow cave, just for 
a minute, had to be — we built it under a tree, a big Ponderosa pine 
tree, where the snow gets on the branches, lays the branches down. 
And I built the cave around the tree a little bit circular. And the 
branches made the roof of the cave. And then we pitched snow up 
on top of that in order to make the snow cave. Had to do it in the 
darkness, also. 

The next morning we had no idea — no clear idea where we had 
come from and no idea where to go. So what had happened there 
is the blowing snow — I went out the next morning — we tried — I 
would have backtracked to the snowmobile because it was full of 
gas. Gasoline is safety in the mountains, because you can light a 
fire real easy. But I can’t see our tracks because it’s all filled back 
in with snow. 

The judge didn’t want to listen to this. 

All the next day, we trudged through the snow that was never 
any shallower than our hips. I was very nauseated. And after a 
short while, I began vomiting repeatedly. Soon after, I started 
coughing up blood. I was in bad shape. Incidentally, I was only 2 
weeks out of a back operation. I was back to Indianapolis, Indiana, 
got my back overhauled. And maybe I shouldn’t have been 
snowmobiling. But under normal circumstances I could have done 
it. 

So we were so cold and near the end of our strength that we did 
not stop to sleep for the end of the second day. We kept struggling 
on through that night. We were operating on auto pilot, exhausted, 
hungry, and suffering from dehydration and hypothermia and frost- 
bite. 

Before dawn, we found our oasis, an open barn that had a work- 
ing space heater and a phone. Brand new barn somebody had built 
clear down at the bottom over another range of mountains. And 
there was a phone in there, believe it or not. Good Lord took care 
of me again. I called my brother, and then I ended up spending 
weeks in bed recovering from my experience. But with the help of 
my friends, family, and doctor, I was able to survive. It was a ter- 
rible memory. But all that really matters is that we both made it 
back alive. 

After regaining my strength and returning to business, I started 
thinking about finding my lost snowmobile. It wasn’t important be- 
fore that because it was way up in the mountains somewhere. I 
planned to contact the Forest Service, because they have employees 
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who work out in the field almost daily and know the area. So I 
reached out to them. 

We at first had a short first meeting with a Forest Service em- 
ployee — this was in Albuquerque — and he told me that he would 
see what he could do to help. He knew, but didn’t tell me, that the 
Forest Service had started a criminal investigation against me. I 
didn’t know this at all. So I came down. It was really the next 
afternoon. I really thought that they were there to assist me, and 
I had no idea that they were basically Forest Service police, be- 
cause they never showed me a badge or any credentials. 

I met with them by myself and had a conference room and talked 
right after lunch until after 5 o’clock. I think it was around 5:30 
that day. I told them everything, where we started, where we rode, 
where the ground blizzard started, and where I thought we spent 
the first night. Had to just guess at it because I didn’t know. They 
asked me to guess where we might have been. I gave them several 
good guesses but made it clear that I didn’t know exactly where I 
was because of the conditions. 

After we had talked for several hours, one of the Forest Service 
agents — meaning a lady — reached under the table, opened her 
briefcase, and pulled something out. It was an official form docu- 
ment they had already filled out and saying they were going to 
charge me with a Federal crime. They claimed I had entered the 
national wilderness area in my snowmobile, which of course they 
had no way of knowing. We were only guessing at everything. So 
when I found out that they were going to prosecute me for driving 
my snowmobile into the wilderness area, I told them fiat out there 
was no way I was going to admit to committing a crime — I cer- 
tainly wasn’t going to sign a ticket either — if you can even call it 
a crime in the first place. I was facing up to 6 months in prison 
and a $5,000 fine, and I had no other option but to fight the 
charges. 

I fought the case all the way up to the Supreme Court of the 
United States but ended up on the short end of the stick because 
of the nature of the law itself It seems that because the law was 
what’s called strict liability the government hardly had to prove 
anything at all. Under strict liability laws, the government doesn’t 
need to show that the defendant, me, intended to do something 
wrongful, something illegal, or even know that he was violating the 
law. 

That doesn’t seem like the American justice system to me. Why 
should I, who nearly died in the ground blizzard, have to show 
there was no true need for me to enter the wilderness? Didn’t even 
know I was there. If someone with my ability to fight this case 
could have made so little headway against the government, then 
most people charged under bad laws like this will be truly hard 
pressed to defend themselves. 

The long and short of it is that what happened to me was totally 
wrong. It should not have happened to me. It should not happen 
to anyone else in the United States. Laws should not be written so 
that the government can prosecute us for things we have no idea 
that’s illegal or wrong. 

Given how bad the situation currently is, I ask Congress to make 
the changes that this bipartisan group of organizations is recom- 
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mending. Real criminals, those who intentionally commit robberies, 
burglaries, and violent crimes, should be properly punished. No 
doubt about that. No one disputes it. But Americans who are work- 
ing to do the right thing and stay out of trouble should not be 
caught up in these traps of overcriminalization. 

I would like to answer any questions that you might have. I have 
a lot to say. 

[The prepared statement of Mr. Unser follows:] 
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Thank you Chairman Scott, Ranking Member Gohmert, and the rest of the members of 
this Committee for inviting me here to tell my story about what often happens to honest, 
hard-working men and women because of bad criminal laws. The bad law in my case 
said that I was a criminal if 1 wandered into a certain part of the Colorado high country 
when a friend and I were lost in a blizzard. This unmarked wilderness area is off limits to 
motorized vehicles, and the blizzard came up when my friend and I were snowmobiling. 
It didn’t matter that we never intended to enter the wilderness. It didn’t matter that the 
wilderness was not marked. It didn’t matter that we didn’t even know that the wilderness 
area was there. 

I could have been imprisoned for six months. Maybe I should be grateful that I wasn’t 
sent to jail, and I guess I am. But someone else in my same situation might have ended 
up in prison. I’m here to help make sure that does not happen. 

This is not the first time that I have come to Congress to tell my story. Another 
committee asked me to explain how and why I got prosecuted by the federal government 
for something that might (or might not, no one involved in this ever said they know for 
certain) have happened when I was lost and trying to figure out how to save my own life 
and the life of my friend, Robert Gayton. When I spoke before that other committee, we 
discussed whether federal officials should or should not have charged me under the law. 
Most of the Members of that committee said that the Forest Service officials made a 
mistake. I definitely agree, and every single person I have ever told my story to has also 
agreed. 

But now I realize that the real problem was the law itself The law should not give the 
U.S. Forest Service or any other government agency the power to make a federal criminal 
out of someone who never intended to do anything wrong and had no idea that he might 
have violated a law until weeks after it happened. Nothing 1 did caused any harm to 
anyone, and there was never any claim that it did. 

I understand that this hearing is about overcriminalization, which to me means that there 
are thousands of federal laws that give prosecutors the power to make criminals out of 
people who were just going about their business trying to be respectable, honest citizens. 
But like most Americans, I’m no legal expert. 1 don’t know, and 1 hope I never have to 
know, all of the details of the thousands and thousands of federal criminal laws and 
regulations that are on the books. So my testimony here will focus on my own story. 

Before I begin, though, I want to say that it is important to me that this is a bipartisan 
hearing. One of the main reasons I was willing to come here and talk about my story 
again is because I was told that Mr. Scott and Mr. Gohmert were holding this hearing and 
working against overcriminalization in a bipartisan way. I have been bipartisan all of my 
life. I have never, ever voted either party line. I vote for the best person for the job, 
period. I’ve voted for Democrats, and I’ve voted for Republicans. I’ve given money to 
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Republicans, and Fve given money to Democrats. And I will probably continue doing so 
the rest of my life. 

I also understand that one of the things this hearing is about is a report by two 
organizations on opposite ends of the spectrum, the National Association of Criminal 
Defense Lawyers (NACDL) and the Heritage Foundation. I’ve followed politics and 
government for a long time. 1 never thought I’d see two organizations like that, along 
with the American Bar Association, the National Federation of Independent Business, 
and the ACLU (American Civil Liberties Union), all supporting the same thing. That’s 
not a lineup probably anyone thought they would see. 

This isn’t a Republican problem or a Democrat problem. It’s not about liberals or 
conservatives or progressives or whatever. It’s not about who’s rich or who’s poor, or 
who’s black, brown, or white. These bad laws can trap any American. Anyone can be 
the victim of over criminalization, and bad laws and bad prosecutions ruin our criminal 
justice system. 

And I’m sorry to say it, but this is a problem that has been caused by the United States 
Congress, Congress has been making all of these bad laws, and Congress has the power 
to stop doing that and get rid of them. I know that not everyone in Congress has voted 
for all of these bad laws. So I am very happy to see that Mr. Scott and Mr. Gohmert are 
working together in a bipartisan way to hold hearings on overcriminalization and decide 
how to end it. In my view, that’s how it ought to be done. 

The way you’re going about this is very important to me. So thank you for hearing me 
out before I started into my story. 

My three brothers and I were raised in New Mexico, and I have lived there most of my 
life. The four of us were always into athletics, the outdoors, and especially anything 
having to do with cars. All of us raced cars, and three of us raced or trained for the 
Indianapolis 500, which I ended up winning three times. But we got to know the New 
Mexico and Colorado Rockies real well growing up, and 1 never lost my love of the 
outdoors. 

I have also been snowmobiling for decades. I’ve done it so much, and know so much 
about it, that I was the one who first convinced manufacturers to put shock absorbers on 
snowmobiles. 1 have come up with and helped them develop some of their biggest 
innovations over the years. 

I have a place in Chama, New Mexico, up near the northern border with Colorado. Less 
than 20 miles north of Chama is a very popular place to go snowmobiling. It is in 
Colorado right off of Colorado Highway 17. Some folks call it the Jarosa Peak or Jarosa 
Mesa area. T have snowmobiled there with friends hundreds of times in my life. 

Just before Christmas 1997, my friend Robert Gayton and I planned to go for a 
snowmobile ride at the Jarosa Peak area. Robert is a race car mechanic and a good race 
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car driver himself, but he had not grown up in the mountains and he had never 
snowmobiled before. So 1 decided to give him a short lesson on my property before we 
started. Because he was new to the sport, the plan was to keep the ride short and be back 
at my place in time for dinner. 

The day was beautiful, crystal clear with the sort of gorgeous blue skies that you can’t 
imagine unless you’ve been in the Rockies in the winter and seen one yourself I lent 
Robert one of my best snowmobiles and decided to ride my brand-new one. 1 expected it 
to perform beautifully as well. 

Now, I know that some environmentalists do not like having cars or motorcycles or 
snowmobiles anywhere in or near a national forest. But the fact is that a high percentage 
of the land in Colorado and New Mexico is national forest, and snowinobiling is perfectly 
legal in many areas. I knew it was legal where we were going, and everyone who 
snowmobiled in the area knew it was legal. The U.S. Forest Service had always been 
completely aware of the snowmobiling that was done in the Jarosa Peak area. 

Around noon, we loaded up the two sleds, hooked up the trailer, and headed out. After a 
short drive, we were at the Red Lake Trail parking lot off of Colorado Highway 17. 
From there, it didn’t take us long and we were off. 

We took it easy at first, but Robert is talented and athletic and was doing pretty well on 
the snowmobile for a first-timer. The snow was deep Colorado powder and packed 
powder. It seemed like a perfect day. 

Robert and I rode for about an hour, first about 5 miles up the logging road, and then 
along the path leading to the area that the judge in my trial called the Jarosa Peak area. 
There was actually a bowl up there that was terrific for snowmobiling. It was exposed 
and at very high altitude, about 1 1,000 feet, but there were no trees or other objects. It 
made for a safe place for Robert to learn the sport. 

Our trouble started about an hour after we had left the parking lot. A severe ground 
blizzard suddenly kicked up. In a ground blizzard, it can be a clear blue sky above you 
but you can’t see 20 feet away because the wind is blowing so hard that all of the snow 
around you creates what they call a “white out.” That day, the wind was blowing about 
60 to 70 miles an hour, and at times we could not see more than two or three feet in front 
of us. That powdery snow became little pellets that were driven pretty much horizontally 
into any part of your body that wasn’t covered. 

Almost immediately, we went from playing around, to trying to get out of there and find 
shelter from the blizzard. Already the winds were making the cold temperatures frigid 
and almost any sort of communication between Robert and me impossible. At times, you 
couldn’t see the front end of your snowmobile when you were driving. 

Less than 30 minutes after the blizzard started and the visibility went to zero, Robert rode 
his snowmobile into an embankment that he could not see and got it stuck. We tried for a 
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few minutes to get it moving again, but it was wedged into a tight place with its running 
track off the ground. 1 realized that it was unlikely we could get it unstuck and decided 
not to waste any more precious time we might end up needing. 

Robert got on the back of my snowmobile and we started off again. At its best, the 
visibility was about 20 feet, but now we had another problem. Although my snowmobile 
was brand new, it kept breaking down. I’m a pretty good mechanic, and under normal 
circumstances 1 could have fixed it and kept it running. But these weren’t normal 
conditions. When I took off my gloves to work on the snowmobile, the blizzard quickly 
turned my hands into ice. The wind wasn’t helping matters either. I would get it 
working for a few minutes, and then it would break down again. 

We were trying to make our way down the mountain, but the conditions were not 
cooperating. It was getting darker and darker and the snowmobile was continuing to 
struggle. We were beginning to get desperate. At about dusk, it was clear that the 
snowmobile wouldn’t make it much further. By now we had been in the blizzard for 
about two hours. The wind was often so loud you could barely hear yourself think, let 
alone hear what the other fellow was saying. 

I made one last effort to fix the snowmobile, but when I couldn’t get it going after 
another half hour or so, I made the decision to abandon it. If we stayed in the high, 
exposed terrain above the tree line, we would certainly die that night. We had to get 
down somewhere low enough that there would be trees providing some stability for the 
snow so that we could build a snow cave. We had to make it there before the 
temperatures dropped any further, so we grabbed everything we could off of my machine. 

After abandoning my snowmobile, we headed off on foot down the mountain in what was 
now complete darkness. That was one of the decisions that saved our lives. If we had 
stayed in those 60 to 70 mile per hour winds through the night above the tree line, we 
would certainly have frozen to death. 

We trudged through the snow slowly but surely, feeling our way down the mountain like 
two blind men. The snow was sometimes hip-deep and sometimes waist-deep, but we 
moved as fast as we could under the conditions. 

After a few hours of wandering, we finally found an area below the tree line where the 
snow was deep and there were sizable pine trees for constructing a cave. The wind was 
not quite as bad as it had been in the bowl, so we felt it was a good area to begin digging 
a snow cave. Robert had lost one of his gloves somehow, so the two of us used three 
hands to dig a cave big enough for both of us to fit. The cave was certainly makeshift, 
but we did the best we could in complete darkness. 

We spent the night in that snow cave. It sheltered us from the wind and stored some of 
our body heat, but I don’t think either of us slept one bit. Robert lay on a waterproof 
blanket throughout the night while I tried to stay warm in my waterproof snowmobiling 
suit. It was a long, long, long night. 
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The next morning, the wind had died down some, but we had no clear idea where we had 
come from and no idea where to go. Our decision then was whether to go back to try to 
find the snowmobile and get it started again or to walk our way out of the mountains. 
The wind made that decision pretty easy, though, because it had erased all of our 
footprints through the snow. 

I didn’t know it then, but when I didn’t show up at the Christmas party I was supposed to 
be at the night we went snowmobiling, the party’s host tried calling me at home the next 
morning. When he couldn’t reach me, he drove over to my place. He found my front 
storm door closed but the main door standing open, and then saw that my bed had not 
been slept in the previous night. He called my brother A1 Unser the race car driver, and 
A1 got in his truck right away and started calling friends to start a search party. Pretty 
soon, about a dozen friends, neighbors, and good citizens were looking for Robert and 
me. 

Having spent much of my life in and near the mountains, I knew that if we followed the 
downhill path of each creek, gully, or ditch we ran into, they would eventually lead us out 
of the mountains. All the next day, we trudged through the snow that was never any 
shallower than our hips. There were cliffs and canyons all throughout the area, and we 
had to find a fast, safe way down or around them. We even had to slide down on our 
backs with our helmets on a frozen stream that was nearer to straight up and down than it 
was to horizontal. Amazingly, neither of us was injured by that high-speed slide. 

I knew there was a tourist lodge and dude ranch down at the base of those mountains, 
along Colorado Highway 17. 1 also knew it was about 15 miles away and 3000 feet down 
below us. We might be able to make it if we trudged through the snow all day long. 

During that second day, we continually ran into snow drifts that were chest-high, and we 
took turns breaking through them. We had a few pieces of chocolate candy to eat, but I 
was in no shape to be eating anything. After eating only one of the candies, I suddenly 
felt nauseated. A short while after, I began vomiting repeatedly. I soon started vomiting 
and coughing up blood. Robert thought it was because of the candy 1 had eaten, and he 
decided not to have any of them even though they were our only food. It turns out that 
the candy was not the source of my stomach problems (I had contracted a terrible virus), 
but we did not know that at the time. 

We continued our journey down the mountain slowly but surely. At one point on the 
trail, Robert broke through the thin ice covering one of the creeks we crossed and got 
soaked up to his knees. That caused the cold to set in on him very deeply. He got so 
cold and exhausted that he laid down against a tree and said he couldn’t make it any 
farther. There was no way that I was going to let my friend die, so I basically forced him 
to eat the candy and to get up and keep moving. Later, as I got sicker, Robert was the 
one who encouraged me that we really would make it back alive. 

We were so cold and so near the end of our strength that we did not stop to sleep at the 
end of the second day because we might not have been able to keep from freezing to 
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death. So we kept struggling on throughout that night. We were operating on autopilot, 
exhausted, hungry, and suffering from dehydration, hypothermia, and frostbite. I wasn’t 
sure how close we were to civilization and help, but we just had to hope we would make 
it. 

Before dawn, we found our oasis - an open bam that had a working space heater and a 
phone. I immediately called my brother Al. Then Robert and I collapsed. As Reader’s 
Digest said, we had “trekked through almost 20 miles of some of the wildest country in 
the Colorado Rockies.” I ended up spending weeks in bed recovering from my 
experience, but with the help of my friends, family, and doctor I was able to survive. I 
still feel the lasting effects on my health of this survival experience, but all that really 
matters is that Robert and I both made it back alive. 

After regaining my strength and returning to business, I started thinking about finding my 
lost snowmobile. T have a lot of friends in law enforcement. When I told a friend who 
was at that time one of our New Mexico deputy sheriffs, he told me I should check with 
the Forest Service first. Fie said that there is a National Wilderness area that we might 
have wandered into after we got lost, and he told me not to try to find my missing sled on 
my own. T had planned to contact the Forest Service at some point anyway because they 
have employees who go out in the field almost every day and who know the area and are 
familiar with the terrain. A friend of a friend was a retired Forest Service employee, so 
we asked him to put us in contact with the right people. 

We had a short first meeting with this Forest Service employee, and he told me that he 
would see what he could do to help. The next day, he called me to say he had contacted 
employees who could help me, and I should come back to their office to meet with them. 
He knew but didn’t tell me that the forest Service had started a criminal investigation 
against me. 

I came down that afternoon to speak with them. 1 thought they were there to assist me 
and had no idea that they were basically police officers because they never showed me a 
badge or any other credentials. We met with them in a conference room and talked from 
right after lunch until the end of the day. I told them everything - where we started, 
where we rode to, where the ground blizzard started, and where we spent the first night. 
Then they pulled out a map of the area and asked me to guess where we might have 
wandered after we got lost. 1 gave them several guesses but made it clear that 1 obviously 
had no way of being certain where Robert and I had abandoned my snowmobile. I 
couldn’t see five feet in front of me, so how could 1 possibly know where we had been 
walking? 

After we had talked for about three and a half hours, one of the two Forest Service agents 
reached under the table into her briefcase and pulled something out. She handed me an 
official form document they had already filled out saying they were going to charge me 
with a federal crime. They claimed I had entered the National Wilderness area on my 
snowmobile, which at that point, of course, they had absolutely no way of knowing was 
true. No one had even seen my snowmobile by then. 
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I had thought they were my friends and were there to help me. I’m no legal expert, so 
maybe entrapment is not the right word, but there is no doubt that they tricked me. The 
judge in my case said the Forest Service agents used “subterfuge” against me. 

I’m not a dumb fellow, so if 1 had had any reason to believe 1 might be in trouble with the 
law or the Forest Service, 1 certainly would not have waltzed right in to their office and 
started speculating about where Robert and 1 might have ridden after we got lost. My 
attorney’s office is right down the street from me, and 1 would at least have asked him 
what my rights were. 

So when 1 found out that they were going to prosecute me for driving my snowmobile 
into the wilderness area, I told them flat out that there was no way in the world I was 
going to admit I had committed a crime. I have never been a criminal and 1 wasn’t going 
to admit to committing a crime - if you can even call it a crime in the first place. 

Even though they had betrayed my confidence, the Forest Service employees tried to 
make nice and say they would charge me with only a small fine. Maybe they were using 
more “subterfuge” because they couldn’t have known that for certain. 

First of all, they could not assure me that I would only pay a small fine because the crime 
they charged me with carried a maximum penalty of a $5000 fine and six months in 
prison. Even if a small fine was all that they wanted, they weren’t the ones who would try 
me in court and sentence me if I was found guilty. The prosecutors and judge would 
make those decisions. 

Second, 1 later learned from my attorney and from my friends in law enforcement that the 
Forest Service agent who charged me that day had told several people that the Forest 
Service was in fact going to push for the maximum penalty. He was getting near 
retirement and was bragging that the final feather in his cap would be “taking down 
Bobby Unser.” It’s hard to believe that he was talking about me like I was A1 Capone. 
He was treating me like 1 was some kind of outlaw, but 1 had never had a problem with 
the law in my life. I now have a criminal record because of this bad law, but I had no 
criminal record before. No law-abiding, hard-working, taxpaying American should be 
treated that way. 

My reputation and relationship with law enforcement at all levels was sterling. 1 
probably knew just about every member of the Rio Arriba County Sheriff s Department 
and New Mexico State Police that worked in my area. For years, I had let them use my 
place in Chama as an unofficial operating base against drug smugglers and other real 
criminals. I had some very high-tech radio equipment there that they could use to 
monitor the bad guys’ communications and to make sure the bad guys couldn’t do the 
same to them. 
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Given my clean background and the nature of the charges against me, there was no way 
that I was going to plead guilty to a federal crime. I told the Forest Service agents who 
charged me that I would fight this to the end, and that’s exactly what I did. 

I want to point out that once I was safe and the U.S. Forest Service had decided to 
prosecute me, they began sending a helicopter out, day after day, to fly over the area 
where Robert and I had been lost. They were looking for my snowmobile because they 
wanted to prove that 1 had entered the wilderness area so they could convict me. But 
even though the weather was clear with little wind the second day we were lost, the 
Forest Service never flew their helicopter in there one time to look for me when Robert 
and I were fighting to stay alive. 

My trial never attempted to get to the truth of my case. In fact, it seemed like the 
American justice system had been turned on its head. I didn’t have a jury trial because 
the maximum penalty for my crime was less than a year in prison, and rather than the 
government having to prove my guilt, I essentially had to prove my innocence. That 
didn’t make a bit of sense to me. What kind of American law requires the person accused 
to prove his own innocence? Why should I - who nearly died in a ground blizzard - have 
to show that there was a “necessity” for me to enter the National Wilderness? T was 
fighting for my life for two days in sub-zero temperatures and didn’t know whether I had 
entered the wilderness area or not. What proof was 1 supposed to offer? 

1 carefully described Robert and my story to the judge, assuming that the act of trying to 
save our lives would prove a good enough need to justify our actions whether we actually 
entered the wilderness area or not. This didn’t turn out to be the case. The government 
presented evidence from Robert Martin, a heavy equipment operator who did work on 
contract for the U.S. Forest Service, which supposedly showed we had wrongfully 
crossed into the National Wilderness. He made several estimates on maps of where we 
might have gone after the ground blizzard got us lost, but never offered any proof of our 
whereabouts. In fact, he twice referred to his detemiination of our location as a “guess.” 
In attempting to find my snowmobiles after the incident, Martin also admitted that he had 
trouble retracing my estimated path and claimed that his own sense of direction was off 
by at least 80 degrees. How could this evidence support a criminal case against anyone? 

It turns out that it hardly mattered, however, because of the nature of the law itself It 
seems that because the law was “strict liability,” the government hardly had to prove 
anything at all. Under strict liability laws, the government doesn’t need to show that the 
defendant intended to do something wrongful, something illegal, or even knew that he 
was violating the law. In my case, the government used this to its advantage. Once it 
presented even completely unclear and unreliable testimony that 1 might have driven into 
the National Wilderness, the prosecutor put the burden on me and my attorneys to prove 
that I had not actually entered the wilderness or that I had a true need to be in that 
wilderness. Despite our best efforts to present a convincing case on those two points, the 
judge convicted me, mostly because the law was so stacked against me. In the court of 
common sense I was as innocent as could be, but in this court of law I was a convicted 
criminal. 
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I appealed this matter up the ladder hoping to draw attention to the absurdity of the law 
and the unfairness of its application to defendants. Perry Pendley, an attorney with the 
Mountain States Legal Foundation, was so outraged when he heard about my case that he 
agreed to handle my appeals at little cost to me. He had handled similar cases, so I 
agreed. The federal court of appeals in Denver, however, upheld my conviction, and the 
U.S. Supreme Court refused to hear my case. If someone with the ability and help I had 
to fight this case could make so little headway against the government, then it will be 
completely impossible for most people charged under bad laws like this to defend 
themselves. 

The long and short of it is that what happened to me was wrong. It should not happen to 
me, and it should not happen to anyone else in America. The Forest Service made a 
mistake in charging me. The judge at my trial made mistakes, including using the wrong 
scale of the little map he used to “measure” and try to plot out where he thought my 
snowmobile was found. And because the law Congress created was so unclear, the 
appeals court basically had no choice but to agree with the trial judge that the law was 
strict liability and that the government did not have to prove that I had any criminal intent 
to enter the National Wilderness in order to convict me. 

Laws should not be written so that the government can prosecute us for things we have 
no idea are illegal or wrong. There was nothing I could have done on that day to keep 
from becoming a criminal short of staying at home in my house. Lord knows there are 
probably laws that the government could use to make me a criminal in my own home as 
well. 

Given how bad the situation currently is, my request to you. Members of Congress, is that 
you will make the changes that this non-partisan group of organizations is 
recommending. Real criminals - those who intentionally commit robberies, burglaries, 
and violent crimes - should be properly punished. No one disputes that at all. But 
Americans who are working to do the right thing and stay out of trouble should not be 
caught up in these traps of overcriminalization. 

Right now, it is way too easy for the government to convict me or another American for 
acts that no one would recognize as criminal. I, thank God, did not get any jail time for 
my offense. Someone else in my position without as many resources or as good an 
attorney could very well have spent six months in jail. That’s not right. That’s not just. 
And that’s not the way that our criminal justice system should be if we want it to stay the 
best in the world. 
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[Charges against Mr. Unser:] 

Charges against Bobby Unser after Being Stranded/ 
Lost in Colorado Mountains 


- Unser was alleged to have violated the following sections of 
federal law: 

o 16 U.S.C. § 551 (1997) (“Protection of national forests; 
rules and regulations”) 

■ “The Secretary of Agriculture shall make 

provisions for the protection against destruction 
by fire and depredations upon the public forests 
and national forests . . . and he may make such 
rules and regulations ... to regulate their 
occupancy and use and to preserve the forests 
thereon from destmction; and any violation of the 
provisions of this section, sections 473 to 478 and 
479 to 482 of this title or such rules and 
regulations shall be punished by a fine of not 
more than $500 or imprisonment for not more 
than six months, or both.” 


o 36 C.F.R. § 261.16(a) (1997) (“National Forest 
Wilderness”) [now codified as 36 C.F.R. § 261.18(a)] 

■ “The following are prohibited in a National Forest 
Wilderness (a) Possessing or using a motor 
vehicle, motorboat or motorized equipment except 
as authorized by Federal Law or regulation. . . .” 


Mr. Scott. Thank you. 

Mr. Schoenwetter. 

TESTIMONY OF ABNER SCHOENWETTER, 

PERSONAL IMPACT WITNESS, PINECREST, FL 

Mr. Schoenwetter. How does that sound? 

Good afternoon. Thank you, Chairman Scott and Ranking Mem- 
ber Gohmert, for holding this hearing on overcriminalization. 
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I didn’t know anything about overcriminalization until an unjust 
Federal prosecution almost destroyed me and my family. But I’m 
not here to get sympathy. I’m here to make sure other Americans 
don’t have to go through the same destructive ordeal that we have 
been through. 

I am now a convicted felon and just spent 6 years in Federal 
prison because I was a seafood importer and agreed to purchase a 
typical shipment of lobster. They were packaged in plastic bags, 
like all of the other shipments we had purchased in the previous 
12 years. But the U.S. Government said the lobster should have 
been in cardboard boxes because an obscure Honduran regulation 
said so. That ended up being the reason I was sentenced to over 
8 years in Federal prison. It may sound crazy, but it’s true. 

I grew up in Brooklyn and learned very early the value of hard 
work and staying on the right side of the law. Crime was all 
around you, so you either got caught up in it or you learned to do 
what was right, follow the law and stay out of trouble. I had good 
parents and a strong desire to make something better of myself, so 
I chose to stay out of trouble. But none of this could have prevented 
me from becoming a Federal criminal. 

I started a small seafood import company in 1986. It was my lit- 
tle piece of the American dream. My nightmare started in early 
1999, when my long-time partner. Bob Blandford, and I agreed to 
buy a load of Caribbean spiny lobsters from David Henson McNab, 
a Honduran fisherman and business associate. 

The shipment was no different than any of the other hundreds 
of deals we had done over the years with David. What was dif- 
ferent was that the ship was seized in port in Bayou La Batre, Ala- 
bama, by the National Marine Fishery Service, that’s NMFS, a 
Federal agency. 

Bob and I didn’t know the reason for the seizure at the time. Our 
products had been subjected to FDA and Customs regulations, in- 
spections, and random testing for 12 years; and we had never had 
any trouble at all. We purchased mostly from David McNab be- 
cause he delivered the highest quality product on time and was al- 
ways professional. We never even dealt in the lower-quality lobster 
that was often sold into the secondary market. 

We eventually learned that the government seized the lobster for 
supposedly being in violation of Honduran fishing regulations. 
Keep in mind that we had never seen the lobster before the day 
it was seized at port. We had no reason to believe that there was 
anything wrong with it. 

The government soon told us that they were only trying to make 
a civil case against David. But that was not true. We soon found 
out that we were being charged with smuggling and conspiracy 
based upon violations of Honduran fishing regulations that applied 
to us under a Federal law known as the Lacey Act. 

The first regulation was the one about cardboard boxes. Accord- 
ing to our prosecutors, the second regulation supposedly required 
that all lobsters caught and sold be at least 5% inches in length. 
The third regulation supposedly prohibited possessing any egg- 
bearing lobsters. If found guilty, I faced hundreds of thousands of 
dollars in fines and decades in prison. 
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When I look back on it now, my biggest mistake was exercising 
my Sixth Amendment right to trial. I had done nothing wrong. I 
never intended to violate any law. None of us had ever heard of the 
Honduran regulations. Beyond that, the Honduran Government 
certified to the U.S. Government that all three regulations were in- 
valid and unenforceable. But none of this mattered in our case. 

First, armed agents from the FBI, IRS, NMFS searched my 
house in Pinecrest, Florida. They forced their way in around 7 in 
the morning, herding my wife, my mother-in-law, and my daughter 
into the living room in their nightclothes and ordering them to sit 
and be quiet. Needless to say, we were all frightened to death. 

Not long after this, another group of Federal agents came to my 
house at 6 in the morning to arrest me. I was not home, but they, 
too, had their guns out. I was not a dangerous person. Importing 
lobsters has nothing to do with violence. And when they finally 
asked me to surrender, I did so voluntarily. 

Fighting the unjust charges proved impossible. It all boiled down 
to a complex relationship between the Honduran regulations and 
American law. The issue was so complicated in fact that the judge 
was forced to hold separate hearings to determine the validity and 
meaning of the Honduran rules. 

Our lawyers presented plenty of evidence showing that the regu- 
lations were invalid, including a letter from the Attorney General 
of Honduras. None of this evidence mattered to the court, however. 
Despite the absurdity of the law itself, the jury found me guilty of 
both conspiracy and importation contrary to law, and the judge 
later sentenced me to 97 months in prison. It took me 5 years to 
pursue my trial and appeal, and I am still under 3 years of super- 
vised release. All in all, this will be a 14-year ordeal for me and 
my family, and I will always be a convicted felon. 

Up until this point, I had been convinced that the justice system 
would sort out the whole mess. False hope, as it turned out. It’s 
tough to say whether prison is tougher on the inmate or the in- 
mate’s family. In my case, prison certainly ground me down. It 
made me a far less trusting person and triggered a range of per- 
sonal health problems that I am dealing with to this day. It also 
cost me my reputation, my livelihood, and my ability to vote. The 
toll on my family, however, was perhaps even more immense. 

Last month, on August 27, 2010, I completed the last 5 months 
of my 6 years and 3 months of confinement. I struggle daily with 
how to readjust to life after prison and often find myself reflecting 
how to start my life over. But I owe it to my family and to others 
who may be targeted to tell my story. I am by no means a lawyer 
or expert in criminal justice policy, but, like most Americans, I 
think I have a good gut sense of what is right and what is wrong. 

The law should draw clear, understandable lines between what 
is legal and what is criminal. When there are so many thousands 
of criminal laws on the books, none of us can be certain how our 
actions will be characterized or mischaracterized by the govern- 
ment. The law needs to be simplified, made clearer, and written in 
a way that gives average Americans an understanding of what they 
can and cannot do. 

Simple changes such as these would go a long way toward pro- 
tecting innocent people from unfair prosecution and unjust prison 
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sentences. Such changes might he too late to henefit my family, but 
my sincere hope is that they help protect other Americans from the 
devastating effects of overcriminalization. 

Thank you for letting me speak, sir. 

Mr. Scott. Thank you. 

[The prepared statement of Mr. Schoenwetter follows:] 

Prepared Statement of Abner Schoenwetter 


Prepared Statement of Abner Schoenwetter 

Congressional Testimony 


Reining in Overcriminalization: Assessing the 
Problems, Proposing Solutions 

The Devastating Consequences of Overcriminalization on 
a Small Businessman and His Family 


Testimony Before 

Subcommittee on Crime, Terrorism, and Homeland Security 
Committee on the Judiciary 
United States House of Representatives 


September 28, 2010 


Abner Schoenwetter 
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Before discussing any of the details of my personal story, I would first like to say thank 
you to Chairman Scott, Ranking Member Gohmert, and the members of the 
subcommittee for taldng the time to hold a hearing on the problem of overcriminalization. 
I have to admit that up until a few years ago, I had never heard of the term 
overcriminalization or given much thought to what it meant. It wasn’t until I began 
reading materials on criminal law during my time in prison that I quickly came to realize 
that I already knew much more about the topic than anyone would ever care to know. 

I have been asked to testify before this subcommittee because I am what many people 
call a “victim” of overcriminalization. T really don’t like to think of myself as a victim of 
anything, but there is no arguing that there is some accuracy to the label. No matter how 
you frame it, the truth is that T am a convicted felon who has just spent the last six years 
of my life in federal prison for entering into a contract to buy lobsters. The specifics of 
the case are slightly more complicated than that, but that was more or less the basis for 
my overall conviction. It may sound crazy, but sadly, it’s true. 

But I’m not testifying here today to complain about my personal predicament or to seek 
publicity for my case. T simply wish to prevent other Americans from having to go 
through the same terrible ordeal that my family and I have had to endure. If I can help 
just one family avoid the pain and suffering of watching a loved one go to prison because 
of vague and overbroad laws, then I will consider my appearance here a success. 
Similarly, if my story can somehow aid the overall effort to achieve meaningful criminal 
justice reform by alerting those of you here on Capitol Hill to the negative effect of 
poorly written laws, then I will have done what I came to Washington to do. 

Looking at my story objectively, it is relatively hard to explain how this all happened to 
me. I am and have always been a quiet, hard-working, law-abiding, family man, I am 
first and foremost a husband and a father. I live for my three children and my wife and 
would do anything and everything to make them happy. 1 am also one of Florida’s small 
businessmen... or at least I was. T have always valued hard work, dedication, and self- 
reliance, and have attempted to lead a life grounded in these principles. These are the 
values my parents instilled in me as a young boy, and they are the ideals that T have 
worked to pass along to my children. Strong values, however, do not prevent bad things 
from happening to good people. Life has a way of challenging everyone, and it 
challenged me in a way that I never could have expected - by catching me in an 
overcriminalization trap. 

I have been in the commercial seafood business since 1986. I met one of my co- 
defendants, David Henson McNab, that year and we struck up a arrangement where T 
would buy his catches of lobster tails and resell them. Some of the seafood I purchased 
from him might well have been passed around your dinner table at home or ended up on 
your plate at a restaurant. We built a good business relationship over the course of the 
next fifteen years, and our relationship quickly blossomed into a friendship. Through 
hard work and determination, I was able to build my small company, Horizon Seafood, 
into a successful business. It by no means made me rich, but it did earn me enough to 
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provide for my wife and three children. It was my little piece of the American dream. 
Little did I know, however, that a single boatload of Honduran lobsters would soon turn 
my dream into a nightmare. 

Between 1986 and 1992, David and I engaged in a number of successful business deals. 
It was during that time that I met my other co-defendant, Robert Blandford. Bob 
Blandford was a seafood broker who had developed many good customers for lobster 
tails. With my ability to purchase high-quality seafood and Bob’s extensive customer 
base, we started a relationship that eventually became a partnership. There was no need 
for anything in writing. As is the custom in the seafood business, things were sealed with 
a handshake. 

In 1995, Bob and T joined forces to purchase and distribute seafood, including lobster 
tails from David. We imported the lobsters under the banner of Bob’s company, 
Seamerica. As was always the case in my dealings with David, his product was of the 
highest quality and always delivered on schedule. There was never a problem with his 
operation or personal character. 

In early 1999, Bob and I agreed to buy a typical load of Caribbean spiny lobster from 
David to be delivered to his facility in Bayou La Batre, Alabama, in February. As usual, 
we planned to sell it to larger distributors throughout the United States. It was no 
different than any of the other hundreds of deals we did over the years. Every one of our 
shipments always cleared customs and passed FDA inspection even after being held up at 
times for random sampling and testing. 

What was different this time was that David never delivered on the contract because the 
contents of his ship were seized by the National Marine Fishery Service (NMFS) in 
Bayou La Batre, Bob and I didn’t know the reason for the seizure at the time, but we 
surely weren’t happy about the missed delivery. It put us behind the eight ball on our 
sales to distributors and forced us to find other options for the lobster we needed. 
Because we had no reason to think otherwise, our attention at the time was purely on the 
business effects of the government seizure. We had no clue that the taking of the lobster 
by the NMFS would be the first step toward finding ourselves charged with felony 
conspiracy and smuggling charges. 

As time passed, we learned more details about the seizure of David’s lobsters. The 
NMFS had evidently received an anonymous fax (most likely from one of David’s 
fishing competitors) stating that a shipment of “undersized (3 & 4 oz) lobster tails” was 
coming into Bayou La Batre at the exact time David was due in port. This supposedly 
violated some Honduran regulation, but not U.S. law. After the NMFS acted upon the 
tip, it held David’s boat and its contents in port for a number of weeks before finally 
offloading the lobster and shipping it to a government-owned freezer in Florida. 


During the next six months, we heard of negotiations between David’s attorneys and the 
attorneys for the government. In fact, my lawyer was told that a deal had been struck 
between David and the federal government, whereby the government would confiscate 
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the percentage of lobster that was said to be in violation of Honduran law and release the 
balance to David for return to Honduras. The government also assured David’s attorneys 
that this was strictly a civil matter and would not involve criminal charges. 

Nothing could have been further from the truth. A short time later both Bob and I were 
called before a federal grand jury in Mobile, Alabama. The next thing I knew, armed 
agents from the FBI, IRS, and NMFS showed up at my house in Pinecrest, Florida, with 
search warrants. I was shocked, appalled, and scared all at the same time. As my office 
was based out of my house, my family was also there. It was 7:00 in the morning and my 
wife, my mother-in-law, and my daughter were herded in their night clothes into the 
living room and told to sit and be quiet. Needless to say, they were frightened to death. 

Not long after this incident, a similar group of federal agents came to my house a 6:00 in 
the morning to arrest me. They found only my son and his girlfriend there as I was in 
North Carolina at the time. After threatening my son with arrest if he did not tell them 
where I was, he called me and I had my attorney contact them at the house and agree that 
T would self-surrender in Mobile, Alabama. The government was treating my family like 
I was a suspected murderer rather than a seafood purchaser. I couldn’t believe it. 

After my arrest, I eventually found out that I was being charged with smuggling and 
conspiracy based upon violations of Honduran fishing regulations that applied to me 
under a federal law known as the Lacey Act. T was being prosecuted by the United States 
government because the lobsters that T had contracted to buy were allegedly in violation 
of three Honduran administrative rules. The first regulation supposedly required that all 
lobsters be packaged in cardboard boxes rather than plastic bags for shipping purposes. 
The second supposedly required that alt lobsters caught and sold be at least five and a 
half inches in length. The third supposedly prohibited the harvesting and sale of all egg- 
bearing lobsters. I was facing multiple years in prison and thousands of dollars in fines if 
found guilty. 

I couldn’t understand how I was wrapped up in all of this. T had never seen the lobsters 
on David’s boat, nor did I know anything about these specific regulations, yet T was still 
being accused of multiple federal felonies. It just didn’t make sense. How could T 
smuggle lobsters into the U.S. that I was openly and legally purchasing via contract? 
How could T conspire against Honduran law when T knew nothing about the regulations T 
supposedly violated? How could I have contributed to the violation of these regulations 
when T knew nothing about how or where the lobsters were caught in the first place? 
None of it made any sense. 

Facing these charges, T immediately hired a lawyer and began weighing my options. T 
could cave into government pressure and accept the prosecutor’s offer of three years in 
prison by pleading guilty to the bogus charges against me. Or else T could fight for 
myself, my family, my livelihood, and my reputation by standing up and defending my 
actions. Maybe it’s the New Yorker in me, but there was only one choice my conscience 
would let me make. I had to fight the charges in court as hard as I could. I had to prove 
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to my country and those who mattered to me most that I was the same law-abiding and 
honest citizen I had always been throughout the first 54 years of my life. 

Fighting the government, however, proved much more difficult than I expected. As a 
family man and father of three, I couldn’t afford to hire a team of high-priced defense 
attorneys. The Government also pressured the court to dismiss the attorney I had chosen 
and trusted, a seafood law expert. They claimed that he had potential conflicts of interest, 
but Fm sure they didn’t like that he knew seafood law extremely well. So I hired lawyers 
I had never met before from Mobile, Alabama. The prosecutors and judge did not seem 
interested in whether I knew anything about the Honduran regulations or David’s fishing 
activities. As far as they were concerned, because T had contracted to buy lobsters from 
David, I was along for the ride. 

Most of my trial dealt with the complex relationship between the Honduran regulations 
and American law. The issue was so complicated in fact that the judge was forced to 
hold a separate hearing to determine the validity and meaning of the Honduran rules. Our 
lawyers presented a great deal of evidence showing that the regulations were invalid and 
should therefore not be used against us. They presented a letter from the Attorney 
General of Honduras confirming that the size regulation had never been signed into law 
by the Honduran president. They also gathered testimony from a former Honduran 
Minister of Justice discussing how the egg-bearing regulation was primarily directed at 
turtles and was never meant to apply to lobsters. None of this evidence mattered to the 
court, however. 

Tt still makes no sense to me that my criminal trial turned into a battle over the meaning 
of Honduran fishing regulations, I had always been an honest, law-abiding, tax-paying 
American citizen. Why was my fate determined based upon laws written by Honduran 
officials and bureaucrats? And why would Congress write a law like the Lacey Act that 
gives foreign countries the power to criminalize American citizens? Tt is bizarre. Tt is 
hard enough for the average person to know the difference between legal and illegal 
behavior under U.S. law without having to worry about the laws of every other nation on 
Earth. Did Congress really review the laws of Honduras and every other country and 
make a careful decision as to whether those laws should apply to Americans? 

The portions of my trial that did not have to do with the validity of Honduran law focused 
almost exclusively on David and his actions. Very little time or evidence was presented 
to establish that T had any relationship to the violation of the fishing regulations. Tt 
simply seemed like the government just needed to prove T had a business relationship 
with David to link me to his alleged criminal behavior. No evidence was ever presented 
to show that T knew David was violating Honduran regulations, aided him in breaking 
those rules, or conspired to smuggle anything into the United States. 

Despite this fact, the jury found me guilty of both conspiracy and importation contrary to 
law. T could not believe it. I was devastated on so many levels. My family was in shock. 
How could someone like me with no history of ever getting into trouble end up becoming 
a convicted felon? 
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Up until this point, I had been convinced that the justice system would sort out the whole 
mess. Throughout the trial, I had held out hope that the prosecutors and judge would 
come to their senses, recognize my Innocence, and let me get back to my law-abiding life. 
All of that hope went out the window, however, when the jury found me guilty in 
November 2000 and the judge later sentenced me to 97 months In prison! In addition, I 
would have to serve 3 years under supervised release and pay a $15,000 fine and a 
$100,000 forfeiture, which I had to re-mortgage my house in order to pay. 

I tried to remain optimistic in the wake of my trial and sentencing, but it was hard to fight 
back the fear about what likely lay ahead for me - separation from my family. . . the loss 
of my business . . . prison. It was almost too much to bear. I found it difficult to focus on 
the appeal of my conviction and easy to go through my days in a general state of sadness. 
I soldiered on to the best of my ability, but I was no longer the same man. 

As you might expect given the nature of my trial, my appeal to the llth Circuit Court of 
Appeals in Atlanta also fell on deaf ears despite continued efforts to highlight the 
invalidity of the Honduran regulations upon which my conviction was based. My 
attorneys presented evidence that the Honduran Court of First Instance of Administrative 
Law had declared the lobster size regulation null and void and stated that it never had the 
force of law. They also presented evidence from the Honduran National Human Rights 
Commissioner showing that the lobster packaging regulations had actually been repealed 
in 1995 and that the egg-bearing provision had been retroactively repealed by the 
Honduran government. All of this evidence was directed to the U.S. State Department by 
the government of Honduras, which also filed a friend-of-the-court brief during our 
appeal . 

Still, none of it mattered. Two out of the three appeals court judges affirmed my 
conviction, claiming that Honduran officials could not be trusted to interpret their own 
laws. They argued that it would be unwise for a court to overrule the American 
prosecutors’ view of Honduran law. They claimed this was a political issue, not a legal 
one, and that for some reason prosecutors are better able to make decisions than courts 
are. T don’t know how my friends and I were supposed to guess what some prosecutors 
would later decide Honduran law means. Despite the overwhelming evidence presented 
by my attorneys and the Honduran government that these three fishing regulations were 
invalid, the two judges in the majority could not be persuaded. 

T should also mention here that the government’s “star witness” at trial on Honduran law 
- Ms Liliana Paz, a mid-level Honduran bureaucrat who was falsely represented as a 
high-level official - had by then recanted her testimony three times. She had previously 
stated that the fishing regulations were valid although she had no authority to do so under 
Honduran law. All this was also ignored by the 1 1th Circuit. 

Given the appeals court’s devastating decision, I had only one last legal resort - an appeal 
to the U.S. Supreme Court. When they refused to hear my petition, reality began to sink 
in. I was going to spend the next several years of my life in prison and be permanently 
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branded a felon. Shortly after the appeal was turned down by the court, I again self- 
surrendered to the government to begin serving my sentence. 

I don’t want to dwell too long on my time in prison because it is as you would imagine - 
a mind-numbing, soul-crushing, life-draining experience. No matter how much advice 
you get from former inmates or how much you prepare yourself mentally for the 
experience, you cannot possibly ready yourself for that first night when the lights go out 
and the door shuts behind you. It scares you to death and makes you question yourself in 
ways you never thought possible. 

Taking these facts into consideration, it is still difficult to say whether prison is tougher 
on the inmate or the inmate’s family. In my case, prison certainly ground me down. It 
made me a far less trusting person and triggered a range of personal health problems that 
I am dealing with to this day. It also cost me my reputation, my livelihood, and my 
ability to vote. The toll on my family, however, was perhaps even more immense. 

In the wake of my incarceration, each and every member of my immediate family began 
to suffer a wide range of medical and non-medical problems. My wife recently suffered a 
heart attack while T was in prison. She was also forced to file for bankruptcy due to the 
mounting costs of defending my court case, paying my criminal fines, and complying 
with government forfeiture requests. Meanwhile, my son was forced to change jobs and 
relocate back to Florida in order to help take care of my wife and daughters. The stress 
of becoming the new “head of the household” also caused him to undergo emergency 
surgery for debilitating stomach ulcers that continue to this day. 

In addition to these family issues, both of my daughters also began to develop health 
issues of their own. During the course of this ordeal, my eldest daughter suffered a stroke 
at the age of only 3 1 that left her slightly incapacitated and in need of care from family 
members and health professionals. My youngest daughter began to develop anorexia as a 
result of my conviction, sentencing, and imprisonment. As one might expect, treatment 
of the disorder has been costly and has placed the family under even greater financial 
pressure. 

In short, my family has desperately stmggled to cope with the fallout of my conviction 
and entrance into federal prison. We have spent all of our personal savings on legal 
representation and fines. Although we are still in our house in Miami, the bank has 
foreclosed and there is nothing stopping it from seizing the property at a moment’s 
notice. 

On August 27, 2010, I completed the last five months of my six years and three months 
of confinement at home. I am now under three years of federally supervised release, and 
the most pressing challenges for me and my family still remain. I struggle daily with 
how to readjust to life after prison and often find myself reflecting on a number of 
important personal questions. How do I reconnect with family and friends? Will they 
view me in the same light as before my time in prison? How do I start my financial life 
over at age 64 with only Social Security income to depend on? 
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With time I hope to find the right answers to these questions and regain some semblance 
of my former life. In the meantime, however, I owe it to my family and myself to tell my 
story and alert people to the tragedies that overcriminalization can cause when the 
criminal law is not properly written or limited. 

T am by no means a lawyer or expert in criminal justice policy, but like most Americans T 
think I have a good gut sense of what is right and what is wrong. And like most 
Americans, T think it should be the role of the law to draw clear, understandable lines 
between those activities that society labels as moral rights and those that it labels moral 
wrongs. When there are so many thousands of criminal laws on the books, none of us 
can be certain how our actions will be mischaracterized by the government. This is a 
problem that must be addressed. 

The law needs to be simplified, made clearer, and written in a way that gives average 
Americans an understanding of what he or she can and cannot do. Simple changes such 
as these would go a long way toward protecting innocent people from unfair prosecution 
and unjust prison sentences. Such modifications might be too late to benefit my family, 
but my sincere hope is that they help protect other Americans from the devastating effects 
of overcriminalization. 
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TESTIMONY OF BRIAN W. WALSH, SENIOR LEGAL RESEARCH 
FELLOW, THE HERITAGE FOUNDATION, WASHINGTON, DC 

Mr. Walsh. Good afternoon. Thank you, Chairman Conyers, 
Chairman Scott, and Ranking Member Gohmert and other Mem- 
bers of the Committee, first for holding this hearing on overcrim- 
inalization problems and solutions, and also for inviting me to tes- 
tify. 

My name is Brian Walsh, and as Chairman Scott said, I direct 
Heritage’s projects on countering the abuse of criminal law and the 
criminal process, particularly at the Federal level. My work focuses 
on overcriminalization. 

The problems of overcriminalization have been well documented 
academically and even statistically. But the real toll cannot ade- 
quately be captured by scholarship or numbers, no matter how 
skillful. 

The approximately 4,500 criminal offenses in the U.S. Code, and 
tens of thousands in the Code of Federal Regulations, have pro- 
liferated beyond all reason and comprehension. Surely when nei- 
ther the Justice Department nor Congress’ own Research Service 
can even count the number of crimes in Federal law, the average 
person has no hope of knowing all he must do to avoid becoming 
a Federal criminal. 

The damage this does to the American criminal justice system is 
incalculable. It used to be a grave statement to say that someone 
was “making a Federal case” out of something. Today, although the 
penalties for a Federal case are severe and frequently harsh, the 
underlying conduct punished is often laughable: Six months in Fed- 
eral prison for (possibly) wandering into a national wilderness area 
when you are lost with a friend in a blizzard and fighting for your 
lives; 2 years in prison for “abandoning” materials that you have 
paid to properly store in %-inch-thick stainless steel drums; 2 
years in prison for having a small percentage of inaccuracies in 
your books and records for a home-based business; 8 years in Fed- 
eral prison for agreeing to purchase a typical shipment of lobsters 
that you have no reason to believe violates any law, and indeed 
does not. 

All of these sentences and the underlying prosecutions make a 
mockery of the word “justice” in “Federal criminal justice system.” 
They consume scarce and valuable legal enforcement resources that 
could be spent investigating and prosecuting real criminals or in 
hearing legitimate civil and criminal cases. By imposing criminal 
punishment where there is no connection to any rational conception 
of moral wrongdoing, they severely undermine the public’s con- 
fidence in and respect for criminal justice as a whole. 

My written testimony, which I have submitted for the record, fo- 
cuses on the report that you mentioned, Mr. Chairman, published 
jointly by the Heritage Foundation and the National Association of 
Criminal Defense Lawyers. I respectfully request that “Without In- 
tent, How Congress Is Eroding the Criminal Intent Requirement in 
Federal Law” would be submitted to the record. 

Mr. Scott. It will, without objection. 

Mr. Walsh. Thank you. 

In short, however, in the report we found that approximately 60 
percent of nonviolent, nondrug criminal offenses considered in a 
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single Congress, the 109th, had mens rea or criminal-intent re- 
quirements that are wholly inadequate to protect from criminal 
punishment Americans who had no intention to commit a crime 
and no idea that their conduct was illegal or even wrongful. The 
percentage was approximately the same whether we looked at of- 
fenses that were introduced, passed, or enacted. In other words, 
these are flawed laws with inadequate criminal-intent require- 
ments that fail to protect innocent persons like Mr. Unser and Mr. 
Schoenwetter. 

We also found that over 50 percent of these 446 criminal offenses 
were not given oversight by the Judiciary Committees that have 
the express jurisdiction over and most expertise regarding criminal 
law and justice. 

The one bright spot comes from your Committee, and that is that 
bills that are marked up or reported out by this Committee are sta- 
tistically more likely to have criminal-intent requirements that pro- 
tect innocent persons. 

The “Without Intent” report was not limited to identifying the 
problems and causes of Federal criminalization. The study was con- 
ducted in the context of concerted efforts by the broad range of or- 
ganizations in or working with the overcriminalization coalition to 
educate Congress on these problems and develop effective, practical 
solutions. These organizations have met with increasing frequency 
in the past 2 years with Members of Congress and their staffs, 
leading academics and legal practitioners, and with one another, to 
develop principled, nonpartisan reform proposals. 

The “Without Intent” report borrowed heavily from the coalition’s 
efforts and selected the five reforms that are best suited to redress 
the problems on which the study focused. Several members of the 
coalition have begun initial crafting and vetting of legislative lan- 
guage to begin discussing with Members of Congress. The hope is 
that Members will adopt some of the ideas in the draft language 
for their own reform bills, and the current expectation is that bills 
consistent with such reforms will have bipartisan support. 

Briefly, the five reforms addressed by “Without Intent” are: 

Enacting default rules of interpretation ensuring that mens rea 
requirements are adequate to protect against unjust conviction, 
much like the Model Penal Code already has. 

Codifying the rule of lenity which grants defendants the benefit 
of the doubt when Congress fails to legislate clearly, and this re- 
form is, of course, consistent with our American system’s presump- 
tion of innocence for the defendant and also the burden of proof 
that it places on the government to prove every element of the 
crime beyond a reasonable doubt. 

The next reform is to require adequate Judiciary Committee 
oversight over every bill proposing criminal offenses or penalties. 

The next is to provide detailed written justification for and anal- 
ysis of all new Federal criminalization. 

And finally, it is to redouble efforts to draft every Federal crimi- 
nal offense clearly and precisely. 

These five reforms would substantially increase the strength of 
the protections against unjust conviction that Congress includes in 
criminal offenses and prevent further proliferation of Federal crimi- 
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nal law. Americans are entitled to no less attention to and no less 
protection of their most basic liberties. 

The organizations that have been listed today as being in support 
of this hearing by no means see eye to eye on many important 
issues, but they have put their disagreements aside to establish 
common ground on the issue of overcriminalization and to develop 
a common framework for addressing its root causes. This is be- 
cause there is no disagreement that Federal criminal law is seri- 
ously broken, and getting worse almost every week Congress is in 
session. 

In an age of often intense and bitter partisanship, this surprising 
collaboration speaks volumes. It expresses the good faith of those 
who share overlapping conceptions of a fundamental goal: to make 
the criminal justice system as good as it can be and as good as 
Americans rightly expect it to be. 

The organizations have differing ideas about how to get to that 
place, but the broad support for today’s hearing is a sign of the 
similarly broad support for returning Federal criminal law to its 
proper foundations in the fundamental principles of justice. 

At the end of the day, the most severe toll levied by overcrim- 
inalization is human. Racing legend Bobby Unser will be known for 
life, not only for his remarkable accomplishments, but also for his 
Federal criminal conviction. Krister Evertson is currently unable to 
care for or even visit his 82-year old mother in Alaska because he 
is on probation and living in a ramshackle aluminum trailer on the 
lot of an Idaho construction company. Abbie Schoenwetter and his 
family must now labor to overcome the unjustified and unneccesary 
impact of overcriminalization on their health, finances, and emo- 
tional well-being. 

All of these human tragedies came about because an unjust law 
was written and placed into the hands of an unreasonable govern- 
ment official. These stories testify most eloquently to the irrational 
injustices of overcriminalization. 

These victims and unknown victims like them around the coun- 
try who have not yet had their stories told, comprise the thousands 
of human reasons why stopping and reversing the trend of over- 
criminalization fully merits this Committee’s consideration. 

Thank you again for inviting me to testify, and thank you for 
your principled, bipartisan stance against these injustices. 

[The prepared statement of Mr. Walsh follows:] 
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“Reining in Overcriminalization: Assessing the Problems, Proposing Solntions” 

Thank you Chainnan Scott, Ranking Member Gohmert, and Members of the Committee 
for inviting me here to testify.* More importantly, thank you for holding this hearing to 
address the serious injustices and other dangers caused by the problems of 
overcriminalization. My name is Brian Walsh, and I am the Senior Legal Research 
Fellow in The Heritage Foundation’s Center for Legal & Judicial Studies. The views 1 
express in this testimony are my own and should not be construed as representing any 
official position of The Heritage Foundation. 

1 direct Heritage’s projects on countering the abuse of the criminal law and criminal 
process, particularly at the federal level. My work focuses on overcriminalization, which 
includes the proliferation of vague, overbroad criminal offenses that lack mens rea 
(guilty-mind or criminal-intent) requirements that are adequate to protect the innocent 
from unjust prosecution and punishment. 


' I would like to acknowledge the subslanlial eoiiLributions lo lliis tesLimony orTiirany Joalyn, Counsel tor 
While Collar Crime Policy tor lire National Assoeialion of Criminal Delense Lawyers (NACDL), with 
whom 1 eo-auLhored Without Intent: How Congress Is Eroding the Criminal Intent Requirement in Eederai 
Lasv, The Heritage T'oundation and National Association of Criminal Defense Lawyers (April 2010). Much 
of this testimony is adapted from Wilhout Intent. Nevertheless, the views and opinions stated herein, as 
well as any en'ors or omissions, are my own. 
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The Heritage Foundation has been involved in and leading efforts to combat 
overcriminalization for most of the past decade. Several factors have motivated this 
work. The first was the long-term work of former U S. Attorney General Ed Meese, my 
distinguished Heritage Foundation colleague, to reform federal criminal law. Among 
similar efforts, Ed Meese chaired the American Bar Association’s Task Force on the 
Federalization of Criminal Law, which issued its consensus report in 1998.^ The Task 
Force cataloged the enormous number of federal criminal offenses that encroach on the 
authority of the States as separate sovereigns to administer criminal justice in their 
geographic territory. It collected evidence that criminal-law legislation was often enacted 
into law despite being “misguided, unnecessary, and even harmful” because many 
lawmakers believe criminal-law legislation to be politically popular. Such findings 
corroborated work by leading academics identifying and analyzing the problems and 
dangers of overcriminalization. 

But probably the primary motivation was the ever-increasing evidence that individuals 
like Bobby Unser and Abbie Schoenwetter, who are testifying at today’s hearing, Georgia 
Thompson,’ Krister Evertson,"' and George and Kathy Norris,^ were being prosecuted 
and, in many cases, spending time in federal prison for conduct that none of us would 
imagine is criminal. We have learned of scores and scores of such cases and, in most, it 
made no difference that the person never intended to violate any law and never knew that 
their actions were prohibited by law or otherwise wrongful. Yet their lives and livelihood 
were ruined as a result of unjust, poorly drafted criminal laws. 

The problems of overcriminalization cut across all segments of American society. 
Placing thousands of vague, overbroad criminal laws in the hands of government officials 
means that no one is safe from unjust prosecution and punishment.’’ Many of these 
criminal laws punish conduct that the average person would not guess is prohibited. The 
body of criminal law thus fails to meet one of the primary requirements of due process: 
providing individuals with fair notice of what conduct can be punished criminally. 

As a result of these problems, all that separates almost any productive, hard-working 
American from federal prison time are the laws of probability and the discretion of 
federal prosecutors. As criminal defense and civil rights attorney Harvey Silverglate has 


■ Crimln.vl JusricE SrcrioN. AMrRic.vN B.ar Assoclviion, I'nr l''EDrR.ALiz,ArioN oi' Crlmin.-tl L.4w 
(1998). 

“ United States v. Thompson, 484 F.3d 877 (7th Cir. 2007) (overturning an egregious convietion under the 
federal “honest sendees” fraud statitte, 1 8 U.S.C. 1 046, against Wisconsin civil seivant Georgia 
Thompson). 

^ Over-Criminalization of Conduct/Ch'er-Federalization of Criminal Law: Healing Before the Subcomm. 
on Crime, Terrorism, and Homeland Security of the H. Comm, on the Judiciary, llOlhCong. (2009) 
(written statement of Krister Evertson). 

’ Over-Criminalization of Conduct/Over-Federalization of Criminal Law: Hearing Before the Subcomm. 
on Crime. Teirorism. and LLomeland Security^ of the 11. Comm, on the Judiciaiy, llOlliCong. (2009) 
(written statement of Kathv Norris). 

” .See Httrvey A. Silverglate. ITiREE f'EEOMES .4 U,4Y: How I'liE Teds T.aroe'I' I'IIE Innocen'E .\\.\v (2009) 
(obseiving that many federal statutes “have been stretched by prosecutors, often with the connivance of tlie 
federal courts, to cover a vast airay of activities neither clearly defined nor intuitively obvious as crimes, 
both in commerce and in daily life”). 
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characterized it in his recent book on overcriminalization, there are so many vague, 
overbroad criminal offenses in federal law that almost every hard-working American 
commits at least one federal felony a day.’ 

The dangerous state into which federal criminal law has fallen has compelled a strange- 
bedfellows array of individuals and organizations to come together to fight 
overcriminalization. The surprising range of organizations that, for example, expressly 
support the need for today’s hearing is broad and impressive: the American Bar 
Association, American Civil Liberties Union, Families Against Mandatory Minimums, 
The Heritage Foundation, Manhattan Institute, National Association of Criminal Defense 
Lawyers, and National Federation of Independent Business. These organizations 
represent an important cross-section of the coalition working against overcriminalization. 
But they are a relatively small number of all of the individuals and organizations that are 
working together to understand the causes and effects of overcriminalization, educate 
Congress and the American people about its dangers, and develop practical and effective 
solutions. The Overcriminalization Working Group, for example, includes at least a 
dozen other organizations that routinely work together to educate the public and Congress 
on specific issues and develop principles that can be supported by a wide array of 
organizations. 

These organizations do not see eye-to-eye on many important issues. But they have put 
their disagreements aside to establish common ground on the problems of 
overcriminalization and a common framework for addressing its root causes. This is 
because there is no disagreement that federal criminal law is seriously broken and getting 
worse every week.* In an age of often intense and bitter partisanship, this surprising 
collaboration speaks volumes. It expresses the good faith of those who share overlapping 
conceptions of a fundamental goal: to make the criminal justice system as good as it can 
be and as Americans rightly expect it to be. The organizations have differing ideas about 
how to get to that place, but the broad support for today’s hearing is a sign of the 
similarly broad support for returning federal criminal law to its proper foundations in the 
fundamental principles of justice. 

This was the spirit in which The Heritage Foundation and the National Association of 
Criminal Defense Lawyers came together to conduct an unprecedented study of 
Congress’s legislative process that so often produces severely flawed criminal offenses 
and penalties. The study culminated in a joint report. Without Intent: How Congress Is 
Eroding the Criminal Intent Requirement in Federal Law, which NACDL’s Tiffany 
Joslyn and I co-authored. We focused on several fundamental problems. 

The first problem, the erosion of mens rea requirements, has serious implications. It is a 
fundamental principle of criminal law that, before criminal punishment can be imposed, 
the government must prove both a guilty act {actus reus) and a guilty mind (mens rea). 
Despite this rule, omission of mens rea requirements has become commonplace in federal 


' See id. 

^ See, e.g., John S. Baker, Jr., Revisiling ihe Expto.-iive Grcmlh ofEederal Crime.'!, HERITAGE i'OEiKDATION 
T.. Memo. No. 26, June 16, 2008, at 1 (finding that from 2000 through 2007 Congress enacted an average of 
56.5 crimes a year, or slightly more than one a week for eveiv week of the year). 
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criminal statutes. Where Congress does include a mens rea requirement, it is often so 
weak that it does not protect defendants from punishment for making honest mistakes or 
engaging in conduct that was not sufficiently wTongful to give notice of possible criminal 
responsibility. The resulting criminal offenses fail to satisfy the necessary and well- 
established principle that criminal liability rests upon an “evil-meaning mind” and an 
“evil-doing hand.”^ Without an adequate mens rea requirement, the principle of fair 
notice is lost when criminal punishment is imposed for conduct that does not conform to 
what reason or experience would suggest may be illegal. 

Second, federal criminal offenses are frequently drafted without the clarity and specificity 
that have traditionally been required for the imposition of criminal liability. As the ABA 
Task force found, federal criminal statutes often prohibit such exceedingly broad ranges 
of conduct, in language that is vague and imprecise, that few lawyers, much less non- 
lawyers, could determine with any degree of certainty what specific conduct is actually 
illegal. And even when the acius reus is described with clarity, the mens rea requirement 
may be imprecise. A common result of poor legislative drafting is uncertainty as to 
whether a mens rea term in a eriminal offense applies to all of the elements of the offense 
or, if not, as to which elements it does apply. 

The third problem, regulatory criminalization, occurs when Congress delegates its 
legislative authority to define criminal offenses to another body, typically an executive 
branch agency. This empowers the unelected officials who direct that agency to decide 
what conduct will be punished criminally, rather than requiring Congress to make that 
determination itself Through this process, the executive branch of the federal 
government ends up playing a far more substantial role in causing overcriminalization 
than the limited role the Constitution grants to the President of signing or vetoing 
legislation. 

In the usual case of regulatory criminalization, Congress passes a statute that establishes a 
criminal penalty for the violation of any regulation, rule, or order promulgated by the 
agency or an official acting on behalf of that agency. The statute might include mens rea 
terminology; for example, criminal responsibility might extend to “anyone who 
hiowingly violates any regulation.”" However, statutes authorizing regulatory 
criminalization often fail to include any mens rea terminology, and nothing guarantees 
that the executive agency promulgating the criminal regulations will include a mens rea 
requirement, let alone an adequate one. 

The explosive growth that federal criminal law has undergone In recent decades should 
alone be sufficiently troubling to anyone in a free society. When coupled with the 


'^See Morissette v. United States, 342 I J.S. 246, 251 (1 952). 

"ISee. e.g., 1 8 U.S.C. § 707 (providing a criminal penalty of up to six months imprisonment for making 
Linaulhorizcd use of the logo of the 4-H Clubs). 
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punished. See 16 U.S.C. § 3373(d)(1)(A). Another proUsion of die Lacey Act incoiporates eveiy wildlife 
iTile or offense present in "anv law, treatyy or regulation of the United States or... anv Indian tribal law." 16 
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disappearance of adequate mens rea requirements, the proliferation of poorly drafted 
criminal offenses that are vague and overbroad, and the widespread delegation to 
unelected officials of Congress’s authority to criminalize, the expanded federal criminal 
law becomes a broad template for the misuse and abuse of governmental power. 

The Without Intent Report 

For our joint Without Intent report. Heritage and NACDL studied Congress’s legislative 
process for developing non-violent criminal offenses and penalties. This study began 
with the working hypothesis that debate and oversight of proposed legislation in the 
House and Senate Judiciary Committees might improve the clarity of criminal offenses in 
bills moving through Congress and strengthen their mens rea requirements. The Judiciary 
Committees have special expertise in criminal law, criminal justice legislation, and 
related matters, and according to House and Senate rules, only the Judiciary Committees 
have express jurisdiction over criminal law and punishment. 

In order to test this hypothesis, the study considered two questions: 

1 . How well do the mens rea requirements in each offense studied protect innocent 
actors, defined as those who lack the intent to violate the law or the Icnowledge 
that their conduct is unlawful or sufficiently wrongful to put them on notice of 
possible criminal liability? 

2. Is there a correlation between the protection afforded by a bill’s mens rea 
requirements and its enactment, passage by a chamber, or consideration by a 
judiciary committee? 

The Without Intent report itself provides the detailed findings of the study. I will only 
summarize them here. 

The Report’s Findings 

The Without Intent report analyzed non-violent, non-drug criminal offenses in 203 pieces 
of legislation introduced during the course of the 109th Congress (2005-2006). Because 
many of the bills included more than one criminal offense meeting the study’s criteria, 
the number of criminal offenses included in the study ended up being 446 in total. Each 
offense’s mens rea requirement was analyzed and graded as Strong, Moderate, Weak, or 
None. If the mens rea fell between two categories, it was assigned an intermediate grade. 
In order to give the benefit of the doubt to congressional drafting, however, these 
intermediate ratings were characterized as having the higher, more protective grade for 
the purposes of the study. 

After analysis of all 446 non-violent, non-drug criminal offenses introduced during the 
109th Congress, our study found that approximately 57 percent of the studied offenses 
introduced, and approximately 63 percent of the studied offenses enacted, had inadequate 
(None or Weak) mens rea requirements. Just slightly more than 8 percent of all offenses 
studied had protective, properly-drafted mens rea requirements (Strong). 
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Looking at each level of metis rea protection, we found that 25 percent of all non-violent 
offenses introduced did not require a prosecutor, court, or jury to engage in a meaningful 
consideration of a criminal defendant’s state of mind. In other words, one quarter of all 
criminal penalties introduced either had no mens rea requirement or contained 
terminology such as “should have known” that provides almost no mens rea protection 
for the accused. Another 32 percent used Weak mens rea requirements, such as those 
relying on the term “knowingly” to introduce the language of the offense and which 
excludes only accidental or inadvertent conduct from criminal punishment. 

Approximately one-third of the studied offenses in the report had mens rea requirements 
in the Moderate category. The language of an offense classified as Moderate is more 
likely than not to prevent an individual from being found guilty if the individual did not 
intend to violate a law and did not know that his conduct was unlawful or sufficiently 
wrongful so as to put him on notice of possible criminal responsibility. Finally, as 
mentioned above, only one out of every 12 offenses introduced contained mens rea 
requirements protective enough to be categorized as Strong. 

In addition to direct analysis of the criminal intent framework of every non-violent, non- 
drug offense introduced in the 109th Congress, the Without Intent report also explored 
how many of the 446 criminal offenses were referred to the House or Senate Judiciary 
Committee, that is, the congressional committees with the express jurisdiction and most 
expertise for properly vetting all new criminal laws. The report found that only 48 
percent of the bills studied were referred to the respective judiciary committee. 

The study also analyzed how referral or non-referral to the House and Senate Judiciary 
Committees, one of three specified actions taken by a Judiciary Committee (hearing, 
markup, or reporting out), and passage or enactment of the offense correlated with the 
overall strength of the mens rea requirements included in the bills reviewed. 
Collectively, the data provided very little evidence that these actions by Congress 
correlated with stronger, more protective mens rea requirements. The exception is 
statistically significant conrelations were found with markup or reporting by the House 
Judiciary Committee. Offenses that had been subject to either of these two actions in the 
House Judiciary Committee tended have stronger, more protective mens rea 
requirements. No such relationship with congressional actions was found, however, in 
the Senate. 

The Report’s Conclusions 

From these findings, the Without Intent report reaches several conclusions regarding the 
current state of the federal legislative process for criminal law creation. First and 
foremost, the report concludes that non-violent criminal offenses lacking adequate mens 
rea requirements are ubiquitous at every stage of the legislative process. Second, the 
report finds that Congress consistently neglects the special expertise of the House and 
Senate Judiciary Committees when drafting criminal offenses or penalties. Third, the 
report indicates that the proliferation of federal criminal law is rapidly expanding. 
Fourth, the report reveals that poor legislative draftsmanship is common place. And 
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finally, the report illustrates that criminal lawmaking authority is regularly and 
inappropriately delegated to non-congressional bodies. 

With regard to the first conclusion, it is apparent from the legislation studied that bills 
with non-violent, non-drug criminal offenses lack adequate muns rea protections at all 
stages of the legislative process. Beyond the statistics mentioned for all non-vlolent 
criminal offenses introduced 109th Congress, similar drafting failures appear among 
offenses that were enacted into law and those that were passed by at least one chamber. 
Approximately 63 percent of the offenses passed by a chamber and 64 percent of the 
offenses actually enacted into law had wholly inadequate mens rea requirements. This 
data is indicative of a much larger problem that requires the immediate attention of 
congressional decision-makers. 

The findings of the Without Intent report also reveal that Congress neglects the special 
expertise of the House and Senate judiciary committees when engaging in the legislative 
process. Over one-half (52 percent) of the criminal offenses in the study were neither 
referred to a judiciary committee nor subject to any oversight by either committee. In 
addition, the study frequently uncovered criminal offenses that were buried in much 
larger bills entirely unrelated to criminal law and punishment. The result of such 
circumvention of the Judiciary Committees is a lack of proper oversight from the 
Members of Congress (and their staffs) who are best-situated to evaluate and analyze new 
criminal legislation. 

Next, the Without Intent report makes note of the fact that the federal criminal law is 
currently expanding at an increasingly exponential rate. From 2000 to 2007, Congress 
created 452 entirely new crimes, legislating at a rate of over one new crime each week for 
every week of every year.'^ Without adequate mens rea requirements, these federal 
criminal offenses greatly increase the danger that law-abiding individuals will find 
themselves facing prosecution and even prison time in the federal system. Moreover, 
these numbers do not accurately capture the full magnitude of the effect that regulatory 
criminalization plays in the grand scheme of overcriminalization. 

On a qualitative note, the report also highlights the common observation that Congress 
frequently fails to speak clearly and with the necessary specificity when legislating 
criminal offenses. This ambiguity can have serious consequences in all legislative 
drafting. In the criminal context, however, the consequence can be particularly dire when 
legislative language is vague, unclear, or confusing: the misuse of governmental power to 
unjustly deprive individuals of their physical freedom. 

In addition to these four conclusions, the sheer volume of regulatory criminalization 
authorized in the studied offenses demonstrates that congressional delegation of its 
authority to make criminal law occurs at every stage of the legislative process and, 
notably, more frequently in those studied offenses that were either passed or enacted into 
law. Specifically, 14 percent of all proposed non-violent offenses included some form of 
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regulatory criminalization. That increases to 17 percent among only those offenses passed 
hy either the House or Senate. The figure increases again to 22 percent when discussing 
offenses actually enacted. This phenomenon contributes greatly to the explosive growth 
of federal criminal law and the corresponding erosion of adequate mens rea requirements. 


Recommended Reforms 

The scope of the Without Intent report was not limited to identifying the problems and 
causes of federal overcriminalization. The study was conducted in the context of 
concerted efforts by the broad range of organizations in, or worldng with, the 
overcriminalization coalition to educate Congress on these problems and develop 
effective, practical solutions. These organizations have met with increasing frequency in 
the past two years with Members of Congress and their staffs, leading academics and 
legal practitioners, and with one another to identify and develop principled, non-partisan 
refonu proposals.*^ The Without Intent report borrowed heavily from the coalition’s 
efforts and selected the five reforms that are best suited to redress the problems on which 
the study focused. Several members of the coalition have begun initial crafting and 
vetting of legislative language to begin discussing with Members of Congress. The hope 
is that Members will adopt some of the ideas in the draft language for their own reform 
bills. The current e.xpectation is that bills consistent with such refonus will have 
bipartisan support. 

The five reforms addressed by Without Intent are: 

1. Enact default rules of interpretation ensuring that mens rea requirements are 
adequate to protect against unjust conviction. 

2. Codify the rule of lenity, which grants defendants the benefit of the doubt when 
Congress fails to legislate clearly. 

3. Require adequate judiciary committee oversight of every bill proposing criminal 
offenses or penalties. 

4. Provide detailed written justification for and analysis of all new federal 
criminalization. 

5. Redouble efforts to draft every federal criminal offense clearly and precisely. 

1 . Enact Default Mens Rea Rules 

Perhaps the most straightforward and effective reform to help ensure that innocent 
individuals are protected from unjust conviction under federal criminal offenses would be 
to codify default rules for the interpretation and application of mens rea requirements.*’* 


See generally Brian W. Walsh, Enacting Principled, Eonpartisan Criminal -Law Reform, Hlritagl; 
I'OUND. Special Rep. No. 42, July 9, 2009. 

Although the Model Penal Code's fonnulation is not sufficiently protective of the innocent it does 
include default mens rea provisions. See MODEI, Pen.aI, CODE § 2.02( 1 ) (2009) (“Minimum Requirements 
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The first part of this reform would address the unintentional omission of mens rea 
terminology by directing federal courts to read a default mens rea requirement into any 
criminal offense that lacks one.*^ Adopting this reform would help law-abiding 
individuals know in advance which criminal offenses carry an unavoidable risk of 
criminal punishment and safeguard against unintentional congressional omissions of 
mens rea requirements. 

The second part of this reform would direct courts to apply any introductory or blanket 
mens rea terms in a criminal offense to each element of the offense."’ This reform would 
eliminate much of the uncertainty that exists In federal criminal law over the extent to 
which an offense’s mens rea terminology applies to all of the offense’s elements and 
greatly reduce the disparities that exist among the federal courts in the interpretation and 
application of mens rea requirements. 

Implementing these two reforms would improve the mens rea protections throughout 
federal criminal law and force Congress to give careful consideration to mens rea 
requirements when adding or modifying criminal offenses. 

2. Codify the Rule of Lenity 

A related statutory refonn that would reduce the risk of injustice stemming from criminal 
offenses that lack clarity or specificity would be to codify the common-law rule of lenity. 
The rule of lenity directs a court, when construing an ambiguous criminal law, to resolve 
the ambiguity in favor of the defendant.'^ Granting the benefit of the doubt to the 
defendant is consistent with the well-known rules that all defendants are presumed 
innocent and that the government bears the burden of proving beyond a reasonable doubt 
every element of the crime with which a defendant is charged.'* Expressly requiring 
federal courts to apply the rule of lenity to federal criminal law would simply codify what 
the Supreme Court has called a fundamental rule of statutory construction and cited as a 
wise principle that it has long followed."' Despite the Supreme Court’s statements of its 
importance, the rule has not been uniformly or consistently applied by the lower federal 
courts. It would require Members of Congress to legislate more carefully and 
thoughtfully, with the knowledge that courts would be forbidden from “filling in” any 
inadvertent gaps left in criminal offenses. A statutory rule of lenity would protect 


of Culpabiligr'); id. § 2.02(1) (“Culpability Required Unless Othenvise Provided”); id. § 2.02(4) 
(‘Trescribed Culpability Requirement Applies to All Material FJements’'). 

Cf. id. § 2.02(3) (“Culpability Required Unless Otherwise Provided"). 

'‘dd. § 2.02(4) (“When the law defining an otfense prescribes the kind of culpability that is sufficient for the 
commission of an offense, wilhoul distinguishing among the material elements thereof, such provision shall 
apply to all the material elements of the offense, unless a contrary purpose plainly appears. ’0- 
' ' See, e.g.^ United States v. Santos, 128 S. Ct. 2020, 2025 (2008). 

'^See Taylor v. Kentuckw, 436 U.S. 478, 483-87 (1978) (explaining the presumption of innocence and the 
govemmenf s burden of demonstrating the defendanf s guilt beyond a reasonable doubt); Estelle v. 
Williams. 425 U.S. 501, 503 (1976) (“The presumption of iimoecnee... is a basic component of a fair trial 
under our system of criminal justice. "O- 

^^In United Stales v. Bass, the Supreme Court refeixed to the rule of lenirt as a “wise principle[J this court 
has long followed." 404 U.S. 336, 347 (\91\y,see also id. at 348; Bell vUJnited States, 349 U.S. 81, 83 
(1955). 
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individuals from unjust criminal punishment under vague, unclear, and confusing 
offenses by reinforcing the principle of legality, which holds that no conduct should be 
punished criminally “unless forbidden by law [that] gives advance warning that such 
conduct is criminal.”^'* 

3 . Require Sequential Referral to the Judiciary Committees 

A third recommended reform is to change congressional rules and procedure to ensure 
that every bill that would add or modify criminal offenses or penalties is subject to 
automatic sequential referral to the judiciary committees. As this committee knows, 
sequential referral is the practice of sending a bill to multiple congressional committees. 
Whereas every new or modified criminal offense Introduced In Congress should be 
subject to automatic referral to a judiciary committee, more than half of the offenses 
studied in Without Intent received no such referral. Among other benefits, this rule could 
stem the tide of criminalization by forcing Congress to adopt a measured and prioritized 
approach to criminal lawmaking. The House and Senate Judiciary Committees are 
uniquely positioned to evaluate questions that should be answered before Congress 
considers enacting any new criminal offense, including: 

• Whether a new offense is consistent with the Constitution, particularly 
constitutional federalism’s reservation of general police power to the 50 states; 
and 

• Whether the approximately 4,450 statutory criminal offenses and tens of 
thousands of regulatory criminal offenses now in federal law already cover the 
conduct being criminalized. 

To avoid overcriminalization, these questions must be answered before Congress 
considers enacting any new criminal offense. 

Requiring sequential referral of all bills with criminal provisions to the judiciary 
committees would also reduce overcriminalization by increasing congressional 
accountability for new criminalization. As it now stands, no single committee can take 
overall responsibility for reducing the proliferation of new (and often unwarranted, ill- 
conceived, and unconstitutional) criminal offenses or for ensuring that adequate mens rea 
requirements are a feature of all new and modified criminal offenses. Automatic 
sequential referral would empower the judiciary committees to take responsibility for all 
new criminal provisions. 

4. Require Reporting on All New Criminalization 

The fourth refonn is a reporting requirement for all new federal criminalization and 
would work hand-in-hand with the sequential referral reform. It would require the federal 
government to produce a public report that includes much of the information necessary to 
assess the purported justification, costs, and benefits of all new criminalization. 


'’Wayne R. T.aFave, Criviinai,T.,vw 1 I (4th ed. 200S). 
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By requiring the federal government to perfonn basic but thorough reporting on the 
grounds and justification for all new and modified criminal offenses and penalties, this 
reform would raise the level of accountability for new criminalization. A more complete 
list is provided in Without Intent, but for every new or modified criminal offense or 
penalty Congress should report information such as the following: 

• A description of the problem that the new or modified criminal offense or 
penalty is intended to redress, including an account of the perceived gaps 
in existing law, the wrongful conduct that is currently going unpunished or 
under-punished, and any specific cases or concerns motivating the 
legislation; 

• An analysis of whether the criminal offenses or penalties are consistent 
with constitutional and prudential considerations of federalism; 

• A discussion of any overlap between the conduct to be criminalized and 
conduct already criminalized by existing federal and state law; 

• A comparison of the new law’ s penalties with the penalties under existing 
federal and state laws for comparable conduct; 


Congress should also collect information on criminalization reported by the executive 
branch of the federal government. This information should be compiled and reported 
annually and, at minimum, should include: 

• All new criminal offenses and penalties that federal agencies have added 
to federal regulations and an enumeration of the specific statutory 
authority supporting these regulations; and 

• For each referral that a federal agency makes to the Justice Department for 
possible criminal prosecution, the provision of the United States Code and 
each federal regulation on which the referral is based, the number of 
counts alleged or ultimately charged under each statutory and regulatory 
provision, and the ultimate disposition of each count. 

This reform proposal would require Congress to engage in more extensive deliberations 
over, and provide factual and constitutional justification for, every expansion of the 
federal criminal law. 

5 . Focus on Clear and Careful Draftsmanship 

The final reform recommendation would not be reduced to legislative language: Congress 
must employ a slower, more focused and deliberative approach to the creation and 
modification of federal criminal offenses. The importance of legislative drafting cannot 
be overstated, for it is the drafting of the criminal offense that frequently detennines 
whether a person who had no intent to violate the law and no knowledge that her conduct 
was unlawful or sufficiently wrongful to put her on notice of possible criminal liability 
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will endure prosecution and conviction and lose her freedom. A properly drafted criminal 
offense must: 

• Include an adequate mens rea requirement; 

• Define both the adns reus and the mens rea of the criminal offense in 
clear, precise, and definite terms; and 

• Provide a clear statement of which mens rea terms apply to which 
elements of the offense. 

Criminal offenses frequently fail to define the aclus reus in a clear and understandable 
manner and often include an actus reus that is broad, overreaching, or vague. Similarly, 
specifying the proper mens rea requirement for a criminal offense requires great 
deliberation, precision, and clarity. Further, legislative drafters should almost never rely 
merely on a standard mens rea term in the introductory language of a criminal offense. 
Instead, the criminal offenses that provide the best protection against unjust conviction 
are those that include specific intent provisions and provide sufficient clarity and detail to 
ensure that the precise mental state required for each and every act and circumstance in 
the criminal offense is readily ascertainable. 

Finally, Members of Congress drafting criminal legislation must resist the temptation to 
bypass this arduous task by handing it off to unelected regulators. The United States 
Constitution places the power to define criminal responsibility and penalties in the hands 
of the legislative branch. Therefore, it is the responsibility of that branch to ensure that no 
one is criminally punished if Congress itself did not devote the time and resources 
necessary to clearly articulate the precise legal standards giving rise to that punishment. 
This reform could be codified by, for example. Congress’s prohibiting regulatory felonies 
or requiring first violations of regulatory offenses to be punishable by civil penalties only. 

it it it 


These five reforms would substantially increase the strength of the protections against 
unjust conviction that Congress includes in criminal offenses and prevent further 
proliferation of federal criminal law. Americans are entitled to no less attention to and no 
less protection of their most basic liberties. 

Conclusion 

The problems of overcriminalization have been well documented academically and even 
statistically, but the real toll cannot adequately be captured by scholarship or numbers, no 
matter how skillful. The approximately 4,500 criminal offenses in the U.S. Code, and the 
tens of thousands in the Code of Federal Regulations, have proliferated beyond reason 
and comprehension. Surely when neither the Justice Department nor Congress’s own 
research service can even count the number of crimes in federal law, the average person 
has no hope of knowing what he must do to avoid becoming a federal criminal. 
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The damage this does to the American criminal justice system is incalculable. It used to 
be a grave statement to say that someone was “making a federal case” out of something. 
Today, although the penalties for a federal case are severe - and frequently harsh - the 
underlying conduct punished is laughable. Six months in federal prison for (possibly) 
wandering into a National Wilderness area when you are lost with a friend in a blizzard 
and fighting for your lives. Two years in prison for “abandoning” materials that you have 
paid to properly store in 3/8-inch-thick stainless steel drums. Two years in prison for 
having a small percentage of inaccuracies in your books and records for a home-based 
orchid business. Eight years in federal prison for agreeing to purchase a typical shipment 
of lobsters that you have no reason to believe violates any law - and indeed does not. All 
these sentences and the underlying prosecutions make a mockery of the word “justice” in 
“federal criminal justice system.” They consume scarce and valuable legal enforcement 
resources that could be spent investigating and prosecuting real criminals or hearing 
legitimate civil and criminal cases. By imposing criminal punishment where there is no 
connection to any rational conception of moral wrongdoing, they severely undermine the 
public’s confidence in and respect for criminal justice as a whole. 

But at the end of the day, the most severe toll levied by overcriminalization is human. 
Racing legend Bobby Unser will be known for life, not only for his remarkable 
accomplishments, but also for his federal criminal conviction. Krister Evertson is 
currently unable to care for or even visit his 82-year-old mother in Alaska because he is 
on probation and living in a ramshackle aluminum trailer on the lot of an Idaho 
construction company. Abbie Schoenwetter and his family must now labor to overcome 
the unjustified and unnecessary impact of overcriminalization on their health, finances, 
and emotional well-being. All of these human tragedies came about because an unjust 
law was written and placed in the hands of an unreasonable government official. 

These stories testify most eloquently to the irrational injustices of overcriminalization. 
They and unknown victims like them around the country who have not yet had their 
stories told comprise the thousands of human reasons why stopping and reversing the 
trend of overcriminalization fully merits this Committee’s consideration. Thank you 
again for inviting me to testify, and thank you for your principled, bipartisan stance 
against these injustices. 
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Mr. Scott. Professor Smith. 

TESTIMONY OF STEPHEN F. SMITH, PROFESSOR OF LAW, 
UNIVERSITY OF NOTRE DAME LAW SCHOOL, NOTRE DAME, IN 

Mr. McDonald. Thank you, Chairman Scott, Chairman Conyers, 
and Judge Gohmert. It is a pleasure to be here to talk about this 
topic, and I commend all of you for your interest in it. 

I want to address you from an academic perspective about the 
problem of overcriminalization. And, yes, I think it is a serious 
problem. So I wanted to talk about this from an academic perspec- 
tive. I think there are two aspects to overcriminalization that it is 
important to focus on. 

One is the usual one that we tend to focus on, which is the quan- 
titative issue. The idea there is that we have too many criminal 
laws, certainly at the Federal level, and those criminal laws are en- 
tirely too broad in scope. There are too many infractions that are 
punishable as crimes. And that is what I call the quantitative as- 
pect of overcriminalization. 

There are also, I think, important qualitative aspects. And there 
the complaint isn’t so much about the number of the crimes and 
the scope of the crimes, but just at how poorly conceived the crimi- 
nal code is; how inadequately defined crimes are in terms of the 
conduct, or actus reas elements; the state of mind, or mens rea ele- 
ments; the paucity of defenses that are necessary, and similar 
problems. 

And in my scholarship, I talk about both of these. I tend to focus 
less on the quantitative aspects and more on the qualitative as- 
pects. And to be clear, I want to make sure that you don’t think 
that I don’t agree with the idea that there are too many crimes, 
that crimes are too broad. I totally agree. I think the Federal 
Criminal Code would work a lot better, we would have a lot more 
fairness in our country. We would be a lot more effective at 
counterterrorism, for example, and securing our borders if Federal 
prosecutors focused on those issues of truly national concerns and 
stop playing district attorney, and if FBI agents stop playing beat 
cop. Leave these to the State court systems, these street crimes 
and violent crimes, to save the resources of the Federal Covern- 
ment for where they are truly needed — immigration, where that is 
a function of the Federal Covernment; those kinds of things. I 
think a narrower criminal code at the Federal level that focused 
the Federal enforcers on those things would be an enormous ben- 
efit to our great Republic. 

The problem I have is I don’t want to stick all of my bets on the 
Congress radically reducing the size of the criminal code. It would 
be great if it happened. Lots of things would be great if they hap- 
pened. It would be great if I won the lottery. I don’t think that is 
going to happen either. I don’t play it, so how can I win it? 

But I don’t know that that is terribly realistic. So I have tended 
to focus my scholarship on the qualitative problems associated with 
overcriminalization. Can we fix the criminal code so that it more 
accurately defines crimes? Can we have more realistic punish- 
ments, as Chairman Conyers recognized? I think that is an under- 
appreciated part of this problem, so I am glad the Chairman 
brought that up. 
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I think overpunishment is something that we need to he con- 
cerned about, and that ties directly into overcriminalization, be- 
cause Federal prosecutors take these broad crimes and they enforce 
them, and they enforce them because they carry such high pen- 
alties, they enforce them because they often have mandatory mini- 
mums that ensure jail sentence. 

And when we move these offenders from the State court system 
where drug courts are there, where they are exploring alternative 
punishments, when we move them from the flexible policies in the 
State court system into the Federal court system where we have 
a very rigid, one-size-fits-all approach — punishment, more punish- 
ment and even more punishment — I think that is a fundamental 
mistake. We are giving prosecutors incentives to bring these cases 
into the Federal system with all the attendant problems that 
causes — and we saw that in the Armstrong case with the crack, 
100-to-l crack cocaine rule which the Congress rightly repealed 
earlier this year. Enormous racial disparities in the prison popu- 
lation attributable to this arbitrary and unnecessarily harsh rule 
about the sentences for crack cocaine. 

So I think the quantitative aspects are important, and that is 
where I tend to focus. 

I do want to make a broader point so we don’t get lost in the 
weeds, as professors are wont to do. And I think all of this fun- 
damentally comes back to the role of moral blameworthiness in the 
country. These horror stories that we have heard today about over- 
criminalization are heartbreaking because a fundamental principle 
or a criminal law is that punishment requires moral blameworthi- 
ness, that nobody should be subject to conviction and punishment 
for a crime unless they committed a blameworthy act, unless they 
had reason to know their conduct was immoral or illegal. 

And you can see from these examples that we heard today that 
our criminal law at the Federal level does not do that, that punish- 
ment is often imposed without blameworthiness and in excess of 
blameworthiness. The idea of overpunishment as well. 

Crimes are not defined adequately. The mens rea requirements 
in particular in Federal criminal law are woefully insufficient. That 
is a real problem for a criminal law that is supposed to be limited 
to punishing blameworthy acts, because it is the guilty-mind re- 
quirement that really ensures that people won’t be punished unless 
they had knowledge that they were committing a wrong, either a 
legal wrong or moral wrong. 

There are a lot more aspects to this problem; I address them in 
my lengthy statement. I will stop there, and, again, I will be happy 
to answer your questions. 

[The prepared statement of Mr. Smith follows:] 
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I'hank you, Chairnicin Scott, Ranking Member Gohmerl. and members of the Subcommittee 
lor allowing me the privilege of testifying about “overcriniinalization'* and its implications for the 
efficacy and integrity offedcral criminal law. I commend the Subcommittee for its interest in this 
important subject. 

I begin by explaining what 1 mean by ''overcriminalization.” Next, I discuss the impact that 
overcriminalization has had on the quality of the federal criminal code and on federal enforcement 
priorities. I conclude with some potential solutions intended to restore protections for the important 
values that overcriminalization has jeopardized. 

I. Defining ‘'Overcriminaliza'iion'^ 


Few issues of criminal law have received more sustained attention from scholars over the last 
generation or two than overcriminalizalion. It is fair to say the judgment of the scholarly community 
has been almost uniformly negative. From all across the political spectmm, there is wide consensus 
that overcriminalization is a serious problem.* Indeed, a recent hook-length irealmenl of the subject 
describes overcriminalization as ''the most pressing problem with the criminal law' today. 

As the temi itself implies, critiques of '‘ovcrcriminali/aiioif’ posit that there are too many 
crimes on the books today. It is, of course, difficult to make such claims without a normative 
baseline -■ an idea of what constitutes the ’‘right*’ number of criminal laws -- and such a baseline is 
elusive. Still, history and crime rates provide relevant benchmarks, and they strongly suggest that 
the criminal sanction is being seriously overused. 

Federal criminal law is growing at a break-neck pace. According to a 1998 report issued by 
an American Bar Association task force, an incredible forty percent of the thousands of crimes on 
the federal books were enacted after 1970.^ The relentless pace at which new federal crimes arc 
passed has continued despite significant recent declines in crime rales. On average, Congress created 
fifty-six new crimes every year s’ince 2000. roughly the same rate of criminalization from the tw'o 
prior decades.** Thus, whether crime rates arc low or high, the one constant is that scores of new' 
federal crimes arc always being enacted. 


'According to Harvard Law Professor William Stunlz, overcriminalizalion ‘iias long been ihe Marling poini 
for virtually all ihe scholarship in this field, which (with the important exception of sexual a.ssaLili) consistently 
argues lhai existing criminal liability rules are loo broad and ought to be nan'owed." William J. Slum/.. The 
Faiholo^ical PoUn'cs of Criminal Law, 100 Mich. L. Rev. 505, 507 (2001). 

"DoucjLas Hus.ak, Ovr.RCRiMiNAi.i/.ATioN: Tm^LiMirs of thi- Criminal L.vvv 3 (Oxford l;niv, Press 2007) 
(emphasis added), 

■American Bar As.socLATiON.'iiir: ErDr.RALtzAiiON of Criminal Law 7-8 (1998). 

fsVe John S. Baker. .Ir.. Revisiting ihe Explosive Growth of Federal Crimes. Heritage Foundation Legal 
Metnorandum No. 26. at 5 (June 16. 2t)0S'L 



Standard critiques of overcriminalization also bemoan the scope of modern criminal codes. 
Today’s expansive criminal codes reach conduct that, in previous generations, would not have been 
punished criminally. The classic example is so-called “regulatory" offenses. Such offenses ptinish 
conduct that is mala prohihila, or twongfitl only because it is illegal, and may allow punishment 
where “consciousness of wrongdoing be totally wanting."’ With the proliferation of regulatory 
offenses, infractions that, in prior generations, might not even have resulted in civil fines or tort 
liability, are now subject to the punishment and stigma of the criminal law."' 

The discussion of overcriminaliz.ation offered thus far is fundamentally qtiuntilalivt: in nature, 
concerning the number of existing criminal laws and the amount of conduct that is subject to 
punishment. It is important to recognize that overcriminalization has qiialUative dimensions as w ell. 

Simply stated, overcriminalization tends to degrade the quality of the criminal code. For 
example, a code that is too large and grows too rapidly will often be poorly organized, structured, 
and conceived. The crimes may not be readily accessible or comprehensible to those subject to their 
cormnands. Moreover, a sprawling, rapidly growing criminal code is likely to contain crimes that 
are inadequately defined - crimes, for example, in w'hich the conduct (actus reus) and state of mind 
(mens rea) elements are incompletely tleshed out, giving unintended and perhaps unwatTanled sweep 
to those crimes. 

Though the two dimensions of overcriminalization are related - having too many crimes 
tends to produce inadequate criminal codes -they should be recognized as separate and dislinet. 

II. A Qualitative Critique of OvEKCRr.vii.NiALizA i ion 

I,ikc many who wTite about criminal law and procedure, I have written about the problem of 
overcriminalization, My work in this area emphasizes the qualitative aspects of overcriminalization 
over the quantitative.^ This is not out of disagreement with the idea that the scope of existing 
criminal liability is too broad. Indeed, 1 could not agree more. In my view, a narrower, more 


^ LJnited Siales i’. Donenvek'h, 320 U.S. 277, 284 11943). As Doltcmdch furlliLT explained, regulatory 
offenses employ eriminal penalties as a form of regulation to promote the ctrcciivcncss ofhcalih, safely, and welfare 
rules othemise enforced through noncriminal means. See id. at 280-8 1 . Regulatory offenses differ from the types of 
crimes punishable at common law, which were deemed mala in se, or wrong in themselves, 

'^Another frcqueruly voiced complaint about the scope of modern criminal codes i.s that they contain a host 
of outmoded '’morals" offenses, offenses that punish even “victimless” crimes principally as a means of expressing 
moral disapproval. See. e.g., Hh'lUiiiRT PACKER, TlfE LIMITS OFTIlECRiMlNAi.SANC'SlON 296-331 (Stanford Univ, 
Press 1 968). fiven when the moralistic impulses that originally gave rise to such olTcnscs have abated, and such 
offenses are rarely (if ever) charged, the crimes remain enforceable. Kg., White Slave 'rraffic (Mann) Act, Pub. 

No. 61-277, §2, 36 Star, 825 {1 91 0) (codilled as amended at IS U.S.C. § 2421 (2000)) (prohibiting interstate 
transportation of females "for the purpose of prostitution or debaucheiy-’. or for any other immoral purpose”). 

'See, e.g. , Stephen F . Smith, Proportional Mens Rea, 46 Am. Crim. 1.. Rev. 1 27 (2009}; Stephen F. Smith. 
Proporiionaiiiy and Federalization, 91 Va. !.. Rev. 879 (2005). 
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largeled federal criminal code— one that kepi federal enforcers focused on terrorism, border security, 
and other truly national issues and stopped them from playing district attorney and “beat cop" by- 
prosecuting street crime and other local matters that belong in state court would be ideal. 

Nevertheless, given that broad criminal codes sert'e the interests of legislators (and 
prosecutors),* I believe critiques of the number and scope of modern criminal codes point to a 
diseasefor which there is, realistically speaking, no cure. This, however, is not true of the qualitative 
approach. From a qualitative perspective, as 1 will endeavor to show, overcriminalization is still a 
disease, hut it is a treatable one. 

The main prohicni with federalization is that federal crimes arc often (if not usually) poorly 
defined - and poorly defined in ways that exacerbate their already considerable breadth and 
punitiveness, maximize prosecutorial power, and undennine the goal of providing fair warning of 
the acts that can lead to criminal liability. Even if the number of crimes eonlinues to grow, Congress 
can vastly improve matters by remedying the many deficiencies in the quality of federal criminal law 
- deficiencies that are explained more fully below. 

A. A "Code" m Name Only 

A major problem with federal criminal law, quite simply, is that wc do not have a "federal 
criminal code” in any recognizable sense of the phrase. A "code” is a systematic body of laws that 
is organized into acoherent, and cohesive, whole. 1 hat characterization does not fit the hodge-podge 
we refer to as federal criminal law. 

Although Title 18 of the United Stales Code is entitled "Crimes and Criminal Procedure,” 
the roster of federal crimes is not contained in that or any other single title of the LFS. Code. In.stcad, 
they are scattered throughout the do'zens of titles of the Code. I'hat might not be a serious defect if 
the crimes were carefully organized and comprehensively indexed, but that is not the case. 

As one participant in prior federal criminal law refomi efforts has explained: 

The accumulated ad hoc enactments appear in a uniquely unhelpful arrangement. 

They arc clumped together in a series of chapters bearing titles apparently chosen by 
lexicographers rather than lawyers versed in the penal law, and are laid out in 
alphabetical order of their titles (Aircraft and Motor Vehicles; Animals, Birds, Fish, 
and Plants: Arson; .Assault; etc.) rather than by concept. Individual provisions have 
proven to he so difficult to find that, until a change in type fonts several years ago, 
the paperback edition of Title 18 consisted of approximately 500 pages o I statutory 
text, and, in a vain attempt to provide the reader with some rough idea of the 


*yee generally Stuntz. supra note I . 


- 3 - 
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contents, 300 pages of an index.’ 

This state of affairs is unacceptable for several reasons. First, it makes it difficult for even 
specialists in criminal law to find the law, much less ordinary citizens trying to determine their legal 
obligations. This frustrates the rule-of-law imperative that the criminal law should be accessible to 
the public so they can conform their behavior to it, and potentially the notion that it is unfair to 
punish absent fair warning. Second, it complicates the task of effective crime definition. With such 
poor organization, it is no surprise that federal criminal law contains scores ol overlapping crimes 
that address the same criminal act but, for no apparent reason, are defined or punished quite 
differently."* 

B. Overlappiiift Crimes, Inconsistent Definitions and Penalties 

Enoi-mous overlap across statutes is a particularly significant pi-oblem stemming from 
overci iminalization. Where there is a large number of overlapping crimes addressing the same 
conduct, the actus reus and mens rea elements arc frequently defined inconsistently across statutes, 
producing the arbitraiy result in w’hich elements deemed essential to criminal liability in one context 
may be avoided - and defendants who would otherwise be acquitted or not charged, convicted - 
simply by prosecuting under a different .statute.” Furthermore, overlapping criminal statutes often 
prescribe different (and, at times, radically ditferent) penalties for the same act. In these situations, 
the prosecutor’s choice of which statute to proceed under, not the gravity of the defendant’s conduct, 
is the determinative factor in the penalties to which convicted offenders are exposed. 

The crime of credit-card fraud illustrates how prosecutors exploit the existence of 
overlapping crimes lo evade congressional policy choices about the definition and grading of crimes. 
Credit-card fraud is a serious crime, punishable by up to ten years in prison.'^ Now that the 


"^Ronald L. Gainer, Federal Criminal Code Reform: Past and Fuiure, 2 BufT. Crim. L. Rev, 45, 67 ( 1 998) 
(footnotes omitted). 

'^'As Justice John Paul Stevens wrote in a fairly recent case; “|A|t least 100 federal false statement offenses 
may be found in the United States Code. About 42 of them conUiin an express materiality requirement; 
approximately 54 do not. The kinds of false statements found in the first categoiy are, to my eyes at least, 
indistinguishable from those in the second category. Nor is Uicre any obvious distinction between the range of 
punishmenis authorized by the two difTercnt groups of statutes.” United Slates w f-Vells. 519 U.S. 482, 5D5-06 
(1997) (Stevens, J., dissenting) (footnotes omitted). 


‘ 'in cases of overlap, prosecutors are free to pick and choose among the applicable slalulcs as they see tit, 
absent either a constitutional violation or specific legislative intent to make a particular sunuie e.xclusive of others. 
The Supreme Court has "long recognized that when an act violates more than one criminal sUiiule, the Government 
may prosecute under either .so long as it does not discriminate against any class of defendants.'' United States v. 
Baichelder, 442 U.S. 114, 1 18 (1979); see also, e.g.. United States v. Computer Sciences Carp., 689 l-'.2d 1181. 
1187 (4'*' Cir, 1 982) (ruling that false claims can be punished as mail fraud despite the False Claims Act). 

15 U.S.C. § 1644. 


- 4 - 



69 


maximum punishment for mail and wire fraud is twenty years.'^ allowing those statutes to be used 
for frauds involving credit cards will double the maximum penalty that Congress specifically 
prescribed for credit-card fraud.''* 

Moreover, the mail and wire fraud statutes can be used by prosecutors, in effect, to redefine 
credit-card fraud. The credit-card fraud statute does not permit federal prosecution unless the fraud 
exceeds a specified monetary amount.'* Presumably Congress imposed a monetary' limit to prevent 
prosecutors from "making a federal ease” out of small-scale frauds involving credit cards. Credit- 
card authorization and billing, however, invariably involves .some use of the mails and interstate 
wires. The existence of overlapping mail and ware fraud statutes thus allows prosecutors to evade 
the monetary limit imposed by Congress by simply charging fraudulent uses of credit cards below 
the statutory minimum amount as mail or wire fraud instead of credit-card fraud. 

The ability of prosecutors to use overlapping fraud statutes to oven ide congressional policy 
choices concerning crime definition and grading is hardly peculiar to credit-card fraud, .As one 
commentator has explained: 

[■f]he federal criminal code contains . . . exactly three hundred and twenty-five 
provisions that prescribe criminal penalties for fraud |or fraudulent belravior], . , . 

These frauds range in statutory maximum penalties from a fine of $.300 or $ 1 000 or 
six months’ imprisonment to 1 0 years or 20 years or life. These latter provisions are 
not aberrational: tlie federal code contains titty fraud statutes that provide for a 
maximum penalty often years or more. It also contains at least triple that number 
that are misdemeanors, with the rest obviously falling in between one and ten years."’ 

It is puzzling that Congress and the courts have allowed federal prosecutors to exploit the 
redundancies in federal criminal law, in effect, to redefine crimes and override congressional choices 
concerning the proper penalty for crimes, A bedrock principle of American criminal justice is 
legislative supremacy - the idea that it is for legisla/ures, not courts or law enforcement, to define 


^\See 18 U.S.C. § 1341 (mail fraud): id. § 1343 (wire fraud). The ma.Kimum can be as high as thirt>’ years 
for frauds involving financial in.stitutions or certain federal disaster relief eflorls. Id, 

rhe punishment effects arc even more staggering when Uie mail and wire fraud statutes are used, instead 
of the False Claims Act, to prosecute the submission of false claims to federal agencies; the ntaximutn penalty 
increases four-fold, from live to tvventy years. See 1 8 U.S.C. § 287. 

'■’’The current monetary limit for most purposes is one thousand dollars in any given year. See 1 .5 lJ.S.C^ § 
16:14(a), (d)4f). 

"^.leffrey Slanden, An Economic Perspective on Federal Criminal Law Reform, 2 Bt.Tr. [,. Ri-.v. 249, 
289-90 (1 998) (fooinoles omitted). The same could be said of federal false statement offenses, of which there arc 
approximately one hundred, and those offenses have significant differences in definitions and penalties. See IJniied 
Suites V. Wells, 5 1 9 U.S. 482, 505 ( 1 997) (Stevens, J., dissenting) (quoted in supra note 1 0). For further examples of 
this common phenomenon, see generally Smith, ProportionalUy and Federalization, supra note 7. at 908-25. 
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what is a crime (and, in doing so, grade (he offense).’’ yVllowing prosecutors to use overlapping 
statutes to prosecute behavior that Congress cxcmpled from criminal sanction in statutes specifically 
addressing that type of behavior and to drive up the penalty Congress prescribed for a particular 
criminal act is fundamentally at odds with legislative supremacy in crime dehnilion and grading. 

C. Judicial Crime-Creation 

Another major problem with federal criminal law is that it allows courts essentially to create 
new crimes. Although they would have us believe otherwise, the federal courts are not innocent 
bystanders watching helplessly as the political branches federalize crime and drive up punishments 
for federal defendants. Instead, the courts have been playing the overcrimination game right along 
with the political branches - unwittingly, perhaps, but playing all the same - by expansively 
construing federal crimes on a routine basis, The federal criminal code is as broad and harsh as it 
is today in large pait because the federal courts helped make it that way.”^ 

The root of the problem here is that the courts arc notoriously inconsistent in their adherence 
to the venerable “rule of lenity." The rule of lenity requires court to construe ambiguous criminal 
laws narrowly, in favor of the defendant. ’’ It docs so, not to show lenience to lawbreakers, but to 
protect important societal interests against the many adverse consequences that judicial expansion 
of crimes produces - consequences such as the usurpation of the legislative crime-definition 
function, not to mention potential frustration of legislative purpose and unfair surprise to persons 
convicted under unclear statutes. The rule of lenity therefore rcUccts, as .Tudge Henry Friendly once 
put it, a democratic society’s “‘instinctive distaste against men languishing in prison unless the 
lawmaker has clearly said they should.‘"“” 

More to the point here, faithful adherence to the rule of lenity would require courts lo 


^'^See. e.g., United States v, Bass, 404 U.S. 336, 348 (1971) (stating that ‘‘because criminal punishment 
usually represents the moral condemnation of the community, legislanires . . . should define criminal activiiy”). This 
notion inheres in the ‘‘principle of legality.’* which posits that only legislatures are “politically competent to define 
crime.” John Calvin Jeffries, Jr.. Legaiity. Vagueness, and the Construction of Pena! Statutes. 7 ! Va. [.. Rev. 1 89, 
190 (1985). 

'^'i'hi.s result is ironic indeed because federal judges are among the most voeal critics of the scverilv of 
federal .sentences and oflhe federalization of crime. See, e.g., William H. Rehnquist, Congress is Crippling Federal 
Courts. St, Louis Post-Dispatch, Feb. 16. 1992, at 3B (arguing that the federal judiciary "cannot possibly become 
federal counterparts of courts ofgeneral Jurisdiction ... without seriously undermining their usefulness in performing 
their traditional role"). The latc-Chicf Justice Rehnquisl regularly delivered that urgent message to Congress on 
behalf of the Judicial (.Conference of the (Jniled Stales, alas lo no av-ail. 

’ ^See. e.g., United States v Bass. 404 US 336, 549 (1971). 

■''jd. (quoting Ileniy J. Friendly, .\fr. Justice Frankfurter and the Reading ofSranaes, reprinted in Henry J. 
Friendi.y, 3nNC!lM,A.RK-S 196. 209 (Chicago. 1967)). 'fhe nilc also has an important, albeit underappreciated, role in 
preventing courts from ovciTiding legislative grading decisions by increasing the penalties for criminal acts. A’c 
generaFiy Smith, Proporfionaiity and Federalization, supra note 7, at 934-44. 
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counteract overcriminalization. '['he rule of lenity rules out expansive interpretations of criminal 
statutes and, in do so, requires courts to narrow, rather than broaden, the scope of ambiguous 
criminal laws, i'his would prevent prosecutors from exploiting the ambiguities of poorly defined 
federal crimes to criminalize conduct Congress has not specifically declared a crime. The rule of 
lenity would thus make poor crime definition an obstacle to — not an occasion or excuse for - more 
expansive applications of federal criminal law. 

Unfortunately, the federal courts treat the rule of lenity wath suspicion and, at times, outright 
hostility. While sometimes faithfully applying the rule of lenity, the Court has on many other 
occasions cither ignored lenity or dismissed it as a principle that applies only when legislative history 
and other interpretive principles cannot give meaning to an ambiguous statute."' Indeed, the federal 
courts so frequently disregard the rule of lenity- that it is questionable whether it is even accurate 
today to describe the rule of lenity as a “rule’': 

[ f jhc courts* aversion to letting blameworthy conduct slip through the federal cracks 
has dramatically reversed the lenity presumption. The operative presumption in 
criminal cases today is that whenever the conduct in question is morally 
blameworthy, statutes should be broadly construed, in favor of the prosecution, 
unless the defendant’s interpretation is compelled by the statute. , . . The rule of 
lenity, in short, has been converted from a rule about the proper locus of lawmaking 
power in the area of crime into what can only be described as a “rule of severity/’"* 

The result of the judiciary’s haphazard adherence to the mle of lenity is as predictable as its 
results have been misguided. Federal judges have repeatedly used ambiguous statutes as a basis for 
creating new federal crimes.^'’ 'fhey have akso expanded the reacli of overlapping federal crimes to 


MiiscareUo v, United States, 524 U.S. 125 (1998). e.xemplifies the dismissive treatment lenity usually 
receives in federal court. Faced with a statutory term that even the majority admitted had literally dozens of different 
dietionaiy meanings and no evidence of the meaning Congress intended, the majority simply chose the one ii 
preferred, and in doing so brought the defendant under a strict, and otherwise inapplicable, mandatoty minimum. Id. 
Where .lusliee Ruth Bader Ginsburg correctly saw an easy case for the rule of lenity, the majority dismis-sed the rule 
as irrelevani. .luslice .Stephen Breyer wrote: *‘Therule of lenity- applies only if, after seizing eveiything fi'oni which 
aid can be derived, ... we can make no more than a guess as to what Con^ss intended. To invoke the rule, we must 
conclude that there is a grievous ambiguity or uncertainty in the statute.” Id. at 138-39 (citations and internal 
quotation marks omitted). For a discussion of the Supreme Court’s schizophrenic case law on lenity, see Dan M. 
Kahan, Lenity and Federal Common /.tm- Crimes, 1994 Sup. Ct. Rev. 345. 384-89. 

■ Smith, Proporiionalily and Federalization, supra note 7, at 926. 

“■'One notorious example is mail and wire fraud. Courts have cut the concept oP'draud’' under 1 8 U.S.C. §§ 
1341 &. 1343 loose from preexisting notions of fraud and allowed prosecutors to substitute in its place all sons of 
imaginative "intangible rights,” The result has been federal prosecution of a stunning array of misbehavior involving 
breaches of coniraci, contlicfs of interest, ethical lapses, and violations of workplace rules that otherwi.se would not 
be federal crimes (and. in some eases, may not have been crimes at all). See generally John C. Coffee. Jr.. From 
Tori [() Crime: Some Reflections on the Criminalization of Fiduciary Breaches and the f'roblemalic Line Between 
Law and Fihivs, 1 9 Am. Crini, 1,.. Rev. I ! 7 (1981). For further exatnples, see generally Smith, Proporiionulity and 
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drive up the punishment Congress prescribed for comparatively minor federal crimes.'^ I'he end 
result ofsuch assaults on the rule oflcnity is necessarily a broader and more punitive federal criminal 
law a worsening ofovercriminalizalion, rather than an improvement. 

D. Inadequale Mens Rea Requirements 

Another area of serious concern in federal criminal law is that statutory crimes often have 
inadequate mens rca requirements. In writing new crimes. Congress takes pains to identify the actus 
reus elements that describe the act to be prohibited, but all too often specifics no mens rca 
requirements or inadequate mens rca requirements. This is troublesome because mens rea 
requirements ai'e an essential safeguard against unjust convictions and disproportionate punishment. 

As the Supreme Court explained 'mMorisseltev. United States.'^ the concept of punishment 
based on acts alone, without a culpable slate of mind, is ‘dnconsistenl with our philosophy of 
criminal law.'" In our system, crime is understood as a “compound concept,” requiring both an “evil- 
doing hand” and an *'evi]-meaning rniiid.”’^ The historic role of the mens rea requirement is to 
exempt from punishment those who are not “blameworthy in mind” and thereby to limit punishment 
to persons who disregarded notice that their conduct was wrong.^^ Mens rea also serves to achieve 
proportionality of punishment for blameworthy acts to make sure the punishment the law allows 
“fits” the crime. It is mens rea, for example, that guarantees (hat the harsher penalties for intentional 


Federalization, supra note 7, at 896-908. 

■'^An example is extortion under the Hobbs Act. i8U.S.C.§ 1951. In Evrwi v, 504 U.S. 255 

(1992). the Court expanded the concept of ‘'extortion” to include the passive acceptance ofbribes and gratuities by 
public official.s. The rc.sult was a dramatic increase in the maximum punishment available under other federal 
statutes regulating bribery and gratuilie.s olTenses; the maximum punishment for bribery and gratuities cp-ta. extortion 
is iw'eniy years, far in excess of the applicable maximums under Ute federal bribery statute (fifteen years for bribery 
and two years for gratuities, see 1 8 U.S.C. § 301(b)-(c)), the federal program bribery statute (ten years, see 1 8 U.S.C. 
§ 666). and the Ihen-applieablc maximum for “honest services” mail fraud (five years, see 1 8 U.S.C. § 134 1 (1992)). 
For situations where courts expanded overlapping crimes in ways that increased the penalty available under other 
federal criminal statutes, see generally Smith, Proportionality and Federalization, supra note 7, at 908-930. 

‘’342 U.S. 246, 250 (1952). 

'■*’id. at 251 . Notice that. Xforissette'^ colorful reference to the “evil-doing hand” notwithstanding, the actus 
reus often is innocuou.s conduct. For example, the actus reus of mail fraud is simply using the mails, .tga 1 8 U.S.C, § 
134 !, and the actus reus offravel Act violations is inlcrslale or international travel, see U.S.C. § 18 U.S.C. $ 

1 952(a). '{'he blainewortliiness of such crimes comes entirely from mens rea in the examples just given, the illicit 
purpose for which the mails or channels of commerce are used. See 1 8 U.S.C. § 1.34 1 (intent to defraud ); id, § 
1952(a) (intent to commit crimes). 

-’id. al252. 
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homicides will not be applied to accidental homicides."”^ 

Importantly, the linkage between punishment and blameworthiness is no aitifact from a 
bygone retributivist age. Although utilitarians reject the retributivist view that moral 
blameworthiness is the jusiificatwn for punishment, most utilitarians agree that moral 
blameworthiness as an "important limiting principle” for criminal punishment. '‘' The fundamental 
insight here is that there is considerable “utility” in moral “desert" - that a criminal law' which 
distributes punishment according to blameworthiness will more efleclively achieve its crime- 
prevention goals than one which punishes regardless of the moral sentiments of the community.''^ 

Despite the critical importance of mens rea to the elTectiveness and legitimacy of federal 
criminal law, federal crimes often lack sufficient mens rea elements. Many federal crimes - 
including very serious crimes — contain no express mens rea requirements.'’' Perhaps more 
commonly, federal crimes include express mens rea requirements for part of the crime but are silent 
as to the mens rea (ifany) required for others." Plere, it is evident that Congress intended to require 
mens rea, but it is unclear whether Congress intended the express mens rea requirement to exclude 
additional mens rea requirements. 


'^'^See Smith, Proportional Mens Rea> supra note 7. at 133-35. As a consequence, the role of mens rea ’‘is 
broader than exempting morally blameless conduct Irom punishment. It involves limiting guilt and punishment in 
accordance with the blamew'orthiness of the defendant's act. The means of doing so differs. In some cases, mens rea 
serves to carve morally innocent conduct out of the reach of a criminal .statute whereas, in others, it ensures that 
morally blameworthy conduct will not be punished out of proportion with its level of blameworthiness; in still others, 
it does both, The goal, however, is the same: to ensure that guilt and punishment track the moral blamew'orthiness of 
the conduct that gives rise to liabilit>'.’' Id. at 136. 

Packer, supra note 6, at 66-67. Packer wa.s not alone in ihi,s regard. A.s no less an authority than Oliver 
Wendell Holmes, Jr. declared, “a law which punished conduct which would not be blameworthy in the average memher 
of the community w'ouldbe too severe for that community to bear.” O.W. HOL.MhS, Jr.. The COMMON Law 50 (1881). 

^'^See generoify Paul H. Robinson & John M. Darlcy, The Utility of Desert, 91 N.W. U. L. Rbv. 453 ( 1997} 
(llnding that deviations from moral desert can undercut the criminal law's moral credibility and hence its power to gain 
compliance by its moral authority). 

■’'To give but two e.xamples. the National Firearms Act, 26 U. S. C. § 5861(ti). construed in United Siates v. 
Freed. 401 U.S. 601 (1971), makes it a serious felony to possess unregistered grenades and other “Mreanns." but 
contains no exprcs.s mens rea rcquiremcnl.s. Similarly, the Hobbs Act, 18 IJ.S.C. § 1951 (a), makes it a crime lo 
commit extortion, defined as obtaining mtmey or property from another, with his consent, through the wrongful use 
of coercion, id. § 195 i (b)(2). No mens rea requirements appear in the definition of the crime. 

■■The false statement statute, for e.xample, requires that the false statement have been made “knowingly and 
willfully’' but provides no mens rea requirement for the part of the crime requiring that the false statement have been 
made in a matter within the jurisdiction of a federal agency. See 18 U.S.C. § iOO 1 . Similarly, the federal child- 
pornography law requires that the defendant ''knowinglY” transported or received a visual depiction, but prescribed 
no mens rea either for the sexually explicit nature of the visual depiction or the fact that it involved minors. See ! 8 
U.S.C. § 2252(a). 
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In many cases, even when Congress includes mens rea terms in the definition of crimes, it 
uses terminology, such as “willl'ully” and “maliciously,” that have no intrinsic meaning and whose 
meaning may vary widely in different statutory' contexts, fake, for example, “willfulness.'' 
“Willfulness” has a chameleon-like quality in federal criminal law: "fhe word 'willfully' is 
sometimes said to be 'a word of many meanings’ whose construction is often dependent on the 
context in which it appears. Mo.st obviously it differentiales between deliberate and unwitting 
conduct, but in the criminal law ... a ‘willfur act is one undertaken with a ‘bad purpose. 

I'he lack of consistent meanings attributed to express mens rea terms across statutes is 
inevitable given the large universe of mens rea terms used in federal criminal law. According to the 
Brown Commission, knovvn more formally as the National Commission for Reform of Federal 
Criminal Law, federal criminal statutes contain a “staggering array” of mens rea terms.” After 
noting almost eighty different mens rea requirements contained in federal crimes, the Commission 
explained: 

Understandably, the courts have been unable to find substantive correlates for all of 
these varied descriptions of mental states and, in fact, the opinions display far fewer 
mental states than the statutory language. Not only does the statutory' language not 
rcllcct accurately or consistently what are the mental elements ofthe various crimes; 
there is no discernible pattern or consistent rationale w'hich explains why one crime 
is defined or understood to require one mental state and another crime another mental 
state or indeed no mental state at all.^’ 

In situations such as the ones previously described, where tlic crimes enacted by Congress 
contain incomprehensible or incompletely defined mens rea requirements, it is difficult, if not 
impossible, lo know which elements will require mens rea and the precise level ofmens rea that will 
be required. Unlike the drafters of the Model Penal Code, for example, Congress has enacted no 
default level of mental culpability that applies when statutes are silent as to mens rea.“ Again in 
contrast to the Model Penal Code, there are no federal statutc.s that provide uniform definitions for 


Bryan v. United Slates, 524 U.S. 184, 191 (1998) (citations omitted). Even when the "bad purpose’' 
definition of ^‘willfuincss” is adopted, there slill may be no consistency of usage. In B/yon, the Court ruled that, in 
the context of a willful violation of federal firearms requirements, "willfulness” merely required proof that the 
defendant understood, in a general way, that his conduct was illegal. Id. \n Ratlzqf v. United Slates, 5[0 V.S. 135 
(1994), however, the Court adopted an even more stringent understanding of '‘willfulness.” In order lo commit a 
willful violations ofthe prohibition against "slrucUiring” a cash transaction in excess of SI 0.000 into smaller 
transactions in order to evade cuiTency transaction reporting requirements, the Court ruled, the defendant has lo 
know specifically that "structuring” is illegal. Id. at 149. 

■■’l N.ATIONAL COMMISSION' on XPFORM OF pEDIiR.-M. CRIMIK.AI. I.,-\VVS. WORKING P.VPERS 1 19 (1970). 

--'id. at 119-20. 


'^See MoDF.L PliNA.L CODl- § 2.02(3) (prescribing ‘Tecklessnes.s” a.s the delault MFC level of mental 

culpability). 
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mens rea lerms'' or supply interpretive rules specifying which elements require mens rea and. lor the 
ones that do, how to determine the precise level of mental culpability that is required. In all these 
respects, it is up to the federal courts to decide, on an ad hoc basis, what additional mens rea 
requirements to impose (if any) and how'to construe '‘willfulness” and other vague mens rea terms. 

This eonfusing state of affairs might be acceptable if the courts provided the clear interpretive 
tools or methods that Congress has failed to enact. Unfortunately, however, the eourts have been 
ineonsistent in their approach to mens-rca selection. Increasingly oJ'late. the Supreme Court stands 
ready to read mens rea requi rements into statutes that are silent, in whole or part, as to mens rea. and 
the reason is that the Court has placed renewed interest in making a morally culpable state of mind 
a prerequisite to punish ment.^^ This, however, is not invariably so. 

Sometimes, courts treat legislative silence concerning mens rea as a legislative signal to 
dispense with mens rea requirements. This is especially the case with regulatory crimes protecting 
the public health, safety, and welfare. Even Morissetie v. United States, with its strong emphasis on 
the usual requirement that a culpable mental state is a prerequisite to punishment, conceded that the 
requirement may not apply to regulatory or other crimes not derived from the common law.'^'^ The 
Court seized on this statement in United States v. Freed*' as justification for treating a felony 
punishable by ten years in prison as a regulatory olfense requiring no mental culpabiity. 

To be sure, more recent cases cast doubt on Morissette and Freed m this respect. .Among 


id. § 2.()2(2)(a)-(d) (dclming '“puiposcC “knowledge,'’ recklessness,” and ‘'negligence”), 

^^See id, § 2.02(1) (mandating that all “material elements” of MFC offenses require mens rea); id. § 2,02(4) 
(.supplying interpretive rule to delemiine mens rea for all elements where mens rea i.s prescribed for part bur nor all of 
an MPC offense). 

good example i.s Siuples v, I 'nileJ States, 51 1 U.S. 600 (1994). In that case, the defendant was 
convicted for possession of an unregistered machine gun despite his claimed ignorance of his rifle’s ability to fire 
automatically. To the prosecution, all (hat mattered was that he knew his rifle was a gun. The Court disagreed, in 
our gun-ffiendly culture, where ordinary firearms are lawful possessions in millions of households, mere knowledge 
that one is in possession of a gun fails to give notice ofa potential violation. In order for the requisite culpable 
mental state to exist, the government must prove the defendant knew the characteristic of his gun (its aulomatic-llring 
capabilw) that placed it in the category or“quasi-suspecl’' weapons as to which citizens expect legal regulation, 

Morissette, 342 U.S, 246, (1952). As unfortunate as Ktorisselte' % dicta A-vas in this respect, the Court 
had previously held that the category of regulatory- offenses that Morissette later referred to as “public welfare 
offenses” "dispenses with the conventional requirement for criminal conduct - awarenes.s of some wrongdoing.” 
United States v. Doiienveich. 320 U.S, at 281 (emphasis added). 

"UO! li.S. 601, 607 (1971) (noting that common-law crimes belong to a “differctit category” than the 
■‘expanding regulatory area involving activities affecting public health, safety, and welfare" as to which relaxed 
mcns-rca rcquireinenis apply). 
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these eases are Arthur Andersen LLP v. Uniled States*- Ratilafv. United States** and Staples v. 
United Stales.*" In each ease, the Supreme Court adopted heightened mens rea requirements, and 
two of these cases (Arthur Andersen and Ratzlaf) went so far as to make ignorance of the law a 
defense,*' Kach time, the Court ratcheted up mens rea requirements for the stated purpose of 
preventing conviction for morally blameless eonduct. 

fhese cases, I believe, arc best read as making a culpable mental stale a prerequisite for 
punishment for all crimes, even regulatory offenses. As I have noted elsewhere: 

[T]hc Supreme Court has dramatically revitalized the mens rea requirement for 
federal crimes. The "guilty mind” requirement now aspires to exempt all "innocent” 

(or morally blameless) conduct from punishment and restrict criminal statutes to 
conduct that is "inevitably nefarious.” When a literal interpretation of a federal 
criminal statute could encompass “innocent” behavior, courts stand ready to impose 
heightened mens rea requirements designed to exempt all such behavior from 
punishment. The goal of current federal mens rea doctrine, in other W'ords, i.s nothing 
short of protecting moral innocence against the stigma and penalties of criminal 
punisliment,'*' 

The fact remains, however, that Freed and cases like it have never been overturned. Unle.ss that 
happens, confusion will persist - and, with it. the possibility that a culpable mental state may be not 
be required for some crimes, especially regulatory offenses involving health and safety concerns. 

One thing, however, is certain: as long as Congress fails to make proof of a culpable mental 
state an unyielding prerequisite to punishment, federal prosecutors will continue to water down mens 
rea requirements in ways that allow conviction without hlamcworthincss. That is exactly what 
prosecutors did, for example, in Arthur Andersen during the wave of post-Enron hysteria over 
corporate fraud. In seeking to convict Enron's accounting firm of the “corrupt persuasion” fonn of 
obstruction of justice, prosecutors - flatly disregarding the lesson of cases like Staples and Ratzlaf 
- argued for incredibly weak mens rea requirements that, as the Court noted, would have 


'VMa U.S. 696 (2000). 

'-*510 U.S, 135 (1994), 

■*■*511 U,.S. 600 (1994). 

■*'as previously explained, /tnCr/u/lleld that, to be guilty of willfully violating the "strueluring" ban. 
defendants must have knowii tltat ‘"strucUiring” is illegal. See supra note 33. Arlhur Andersen held that ordering the 
destruction of documents to keep them out of the hands of federal investigators cannot be considered "knowing 
corruption." within the meaning of 1 8 U.S.C. § 15 12(b), unless the person who gave the order knew he was acting 
illegally. See Arthur Andersen, 544 U.S. at 706. 

'Smith. Propnnional Mens Rea. supra note 7, at 127 (footnotes omitted): see generally .)ohn S, Wiley .)r., 
So! Giiiiiy ky Reason of Biamelessness: Culpability in Federal Criminal Interpretation. 85 Va. L. Kcv. 1021 (1 999). 
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criminalized entirely innocuous conduct/'’ 

Although the Supreme Court unanimously rejected the Justice Department's efforts and 
overturned Arthur Andersen's conviction, the lirm has less cause to celebrate than one might think. 
Alter being convicted on a prosecution thcorj' so aggressive that it could not \vi n even a single vote 
from the Justices, the firm - once a “Big Five” accounting firm - went out of the consulting 
business. Fvennovvthatit no longer stands convicted of a crime, its reputation has, in all likelihood, 
been damaged beyond repair. Its owm conduct in the Knron matter had a lot to do with that, of 
course, but so did the overzealousness of federal prosecutors in exploiting the serious imperfections 
in the federal mens rea doctrine. The Arthur Andersen episode simultaneously shows the need for 
substantial mens rea reform and the high cost of not having strong mens rea requirements. 

F. Disproportionately Severe Penallies 

Of the vvide array of critiques that have been leveled against federal criminal law in recent 
decades, one of the most consistent is that it frequently produces disproportionately severe sentences, 
Especially in the frequently prosecuted area ofdrug and fireanns offenses (w'hich account for roughly 
hall of all federal prosecutions), federal mandatory minimiims sentences sometime equal or exceed 
the maximum punishment that would be available in stale court for parallel offenses.'* As a result 
of tough federal mandatory minimums and sentencing guidelines that are considerably harsher than 
those followed in many states, “similarly situated offenders now receive radically different sentences 
in federal and state court,”'’ 

Even defenders of tough, guidelines-ba,sed sentencing have criticized the proliferation of 
mandatory minimums tliroughout federal law. As former U.S. District Judge Paul G. Cassell has 
noted, “many of thejj ‘horror stories’ [in federal sentencing] stem from mandatory minimums in 
general and the narcotics mandatory minimums in particular.”*" Consistent with this view, the U.S, 
Sentencing Commission recommended long ago Uiat statutory' mandatory minimums be repealed in 


' “fhe govemmert’s interpretation would have made it a crime to either withhold docimienls from federal 
inve-sligalors or to destroy dociiment.s pursuant to the sort of dociimenuretention policies that are commonplace in 
the businc.ss world, even if the person respon.sible for nondisclosure or destruction of the documents honestly 
believed he was acting lawftilly - and even if the person did not know, or have reason to know, that the documenls 
pertained to a federal investigation. See Arthur AnJersem .S44 U.S. at 705-08. 

'/See generally Steven D. Ciymer, Unequal Justice: The Federulizution oTCriminal l.aw. 70 S, Cial. t,. Rev. 
64.7.674 (1997). 

’'Sara Sun tieaie. Too STany and\el loo Few: Sew Principles to Define the Proper Limits for Federal Criminal 
Jurisdiction. 46 Hastings 979, 962 (1995). /\s an example. Professor Sara Sun Beale eiies federal drug offenses, 
which result in sentences that are often 'hen or even twenty' times higher"' than the sentences lhal wouid be imposed in 
state court for the same conduct. Id. at 998-99. 

"Paul G. Cassell, Too .Severe:’ A Defense of the Federal Sentencing Chddefines (and a Crilique of Federal 
Mandafory Minimums.!. 56 Stan. i.. Rev, 1017, 1045 (2004). 
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favor of its more conlexl-specific, guidelines-based approach to sentencing.^' 

Despite these sensible recommendations, the number of provisions for mandatory minimum 
sentences, like the number of federal crimes, has increased considerably. Consider the following; 

There are approximately one hundred different provisions in the federal criminal 
code imposing mandatory minimum sentences, and a number of these provisions 
concern the frequently pro.sccuted areas of drug and weapons otfenses. Fhe impact 
of these provisions is far greater than their number would suggest. For example, 
between 1984 and 1991 alone, “nearly 60,000 cases” were sentenced pursuant to 
mandatory minimums.’' 

The presence of such severe penalties on the federal books is directly related to 
overcriminalizalion. in two different respects. Most obviously, the extreme penalties that federal law 
affords arc a product of overcriminalizalion. Higher penalties, like new crimes, are a cheap but 
politically effective means through which legislators can signal to their constituency that they are 
“tough” on crime. 

Fmthermore, the severity of federal penalties serves to exacerbate, in a fairly dramatic way, 
the problem of overcriminalizalion. The point is that federal prosecutors arc much more likely to 
bring prosecutions for the kinds of crimes that carry unusually high penalties, as compared to stale 
law. The ability of high penalties to skew federal enforccmcni policies may be why drug offenses 
are the most commonly prosecuted federal crimes and why crimes regularly prosecuted in state court 
account for the bulk of the federal prosecutions annually. 

To see the kind of mischief that unusually high federal penalties can cause, consider United 
States V. Armstrong.^' Ry virtue of the infamous 100-1 “crack'‘/powder cocaine rule, federal 
sentences for offenders convicted of dealing crack cocaine faced far exceeded the penalties they 
would have faced had they not been targeted for federal prosecution. The high penalties under stale 
law resulled in more federal crack prosecutions - and enormous racial disparities in sentencing in 
which cighly-six percent of federal defendants convicted for dealing crack were black (only four 
percent were while) and blacks “on average received sentences over 40% longer than w'hitcs.”^'''' 

In a historic move. Congress finally addressed this unjust situation earlier this year, albeit in 
a manner that operates prospectively only. Under the Fair Sentencing Act of 201 0,'^ which passed 
with bipartisan support, Congress rejected the I OO-l rule in favor of a more defensible 1 8- 1 rule. 
Congress also acted to ameliorate the harsh statutory' mandatory' minimums for crack offenses, 
raising the drug quantity necessary to trigger the mandatory minimums for crack and even going so 


'^See United Stales Sentencing Commission, Report un Mandaiory Minimum Henallies in ihe Federa! 
CriminalJustice System ( 1991 ). 


'^"Smith. Proporlionaiily and Federalization, .supra note 7, at 895 (footnotes omitted). 
“517 I j.S. 456 (1996). 


^'id. at 479-80 (Stevens. J.. dissenting). 


Pub, 1„ i 1 1-220. $ 1. Aug. 3,2010, l24Stat. 2372 (amending 21 U.S.C, §§ 841, 844 &960i. 
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far as lo repeal outright the mandatory minimum for simple possession of crack. 

Having recently addressed itself to the problems that needlessly severe punishments caused 
in the area of crack offenses. Congress should recognize that crack offenses were far from the only 
federal offenses with unusually severe sentences and harsh mandatory minimums. These other 
offenses are worthy of the same thoughtful attention Congress eventually gave to crack offenses to 
ensure that such severity in federal sentencing policy is appropriate and just. 

F. Inadequafe Defenses 

Although not often recognized as such, defenses are an important element in the 
overcriminaiization debate. The problem is not just that there are too many crimes, and crimes are 
poorly defined, fhe deeper problem is that overcriminaiization tends lo treat the criminal law as a 
one-way ratchet: while crimes are continuously enacted and cast in veiy broad, capacious language 
(language that prosecutors and courts make even broader through expansive interpretations), the 
defenses to criminal liability arc few in number and framed incredibly narrowly. 

'fhis is unfortunate because defenses have a vita! role to play in keeping criminal liability 
within appropriate bounds. This is easy lo see with “iuslificaliori'' defenses, such as self-defense and 
necessity. Such defenses exist to exempt from criminal liability otherwise illegal conduct that is 
morally justified in the circumstances. Using force to repel a rapist, or breaking into a house as a 
necessary means of rescuing an occupant from a deadly fire, for example, arc exempt from 
punishment even though, in other circumstances, the law punishes using force against others or 
breaking into houses. 

Other defenses, called “excuses,” differ from justification defenses in that excuses concern 
blameworthy conduct. Nonetheless, like jusiificalion defenses, excuses serve to prevent conviction 
in circumstances where punishment would be imfair. Where, for example, a person committed a 
crime due to insanity or duress, the law withholds punishment -not because the crimes were morally 
appropriate or justified, but rather because, in such extreme circumstances, the lawbreaker cannot 
fairly be blamed for his crimes. 

In the federal system, some crimes include statutory defenses specific to those crimes. The 
crime of perjury, for example, carries a recantation defense: ifa witness voluntarily admits the falsity 
of a perjured statement in a timely manner, “such admission shall bar prosecution under this 
section. Such crime-specific defenses are rare, comparatively speaking. Most federal crimes 
contain no such defenses. In those situations, the only defenses available to defendants will be the 
classic common law defenses, such as in.sanity, necessity, duress, and entrapment -- defenses that, 
with the exception of the insanity defense, are not recognized by statute.^ ' 

The federal courts have exacerbated the one-way ratchet nature of overcriminaiization. The 
same courts that so often create crimes (by expansively interpreting ambiguous criminal laws, in 


-Hs U.S.C, § 1623(c'), 

' The insanity defense is recognized by statute, but only because Congi'ess sought to limit the defense in the 
wake of John Hinckley's acquittal, on insanity grounds, for The attempted assassination ol' President Ronald Reagan. 
See 18 U.S.C. § 17, Prior lo lh,at point, the insanity defense, like other common law defenses, existed in the federal 
system through decisional law only. 
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violation of the rule of lenity) refuse to create defenses to crimes. 

In Brogan v. United Slates, for example, the Supreme Court refused to recognize an 
‘“exculpatory no'* defense to false statement charges.'^ The majority declared, flatly, that "[ejourts 
may not create their own limitations on [criminal] legislation, no matter how alluring the policy 
arguments for doing so." the obvious implication being that it is for Congress alone to determine 
whether criminal conduct be exempt from punishment.^^ Ironically, although courts will create 
crimes under the guise of statutory interpretation, they will not create defenses. 

Worse still, a recent Supreme Court decision has called into serious question the very 
existence of the classic common law defenses. In United States v. Oakland. Cannabis Buyers’ 
Cooperative f a case involving whether medical necessity is a defense to federal drug charges, the 
majority opinion contained sweeping dicta suggesting that necessity and other nonstatutory defenses 
may be inappropriate in federal prosecutions. Absent codification by .statute, the Court viewed the 
necessity defense (and, by extension, other non-statutorv' defenses) not only as ‘’controversial’' but 
“especially so" because “‘federal crimes are defined by statute rather than by common law."^' Tbe 
disturbing implication is that there may be no defenses at all in federal cases except those few 
specifically created by Congress. 

III. Solutions 

The final topic for discussion is potential solutions for overcriminalization. My discussion 
of this topic is not intended to bccxhau.stive. The goal is simply to identify some reforms that would 
reduce the harmful effects of overcriminalization even if Congress is unwilling or unable to take the 
more drastic (but entirely appropriate) step of nan'ovving or repealing scores of federal crimes, 
Indeed, 1 think these reforms are so important that they should be implemented in their own right, 
even if the number and scope of federal crimes is significantly reduced. 

A. Criminal "Code" Review 

The first step is for Congress to take precise slock of where we are in federal criminal law 
today through a thorough, top-io-bottom review of federal criminal law. Once the review process 
has identified all of the existing statutes punishing a particular type of crime, Congress can then 
decide whether such a multiplicity of overlapping statutes is w'arranted . If it is not, then unnecessaiw 


'"'^22 U.S, 398 (1998). The "excuipatojy no” doctrine would have exempted from punishment under the 
false statements statute, 1 8 U.S.C. § 1001. statements that consist only of a false denial of guilt. 

■^Id. at 408, 

^‘‘532 U.S, 483 (2001). 

■'hd. at 490. intimately, the Court did not rest on this broad ground but instead on the narrow that the 
Controlled Substances Act impliedly precluded necessity arguments for medicinal uses t)f rnanjuaria and other 
•‘Schedule V' drugs, id. at 494-95. 
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overlap should be eliminated/’" Whether or not that happens, the review process should aim to bring 
much-needed uniformity to the dellnilion and grading of overlapping crimes and to organize the 
crimes in a single title in a readily accessible format. I’hrough this review process, federal criminal 
law can be streamlined and rationalized, and made more accessible to the regulated public. 

A commission on the order of the Browm Commission would be the ideal vehicle to bring 
much-needed cohesiveness and organization to the lengthy roster of existing federal crimes. 
Through a new review commission, the Brown Commission’s vital w^ork of bringing modem crime 
definition tecliniqucs — techniques heavily, and quite properly, influenced by the v\merican Law 
Institute’s Model Penal Code - to bear in rationalizing federal criminal law can finally be 
completed.'-’ 

Indeed, this work is so important that Congress might wish to consider making the criminal 
code review commission a permanent body, akin to the Sentencing Commission. A permanent body 
devoted to criminal code reform could aid the Judiciary Committee, and Congress as a whole, in 
determining the need for new crimes and, where new' crimes arc warranted, draft the proposed 
legislation. It could also review court decisions on an ongoing basis, as the Sentencing Commission 
does in its area of responsibility, to identify interpretive questions being addressed in the courts that 
might be fruitful subjects of clarify ing legislation. 

However the review' process might be structured, it is critical that Congress recognize that 
there is a continuing need to monitor how new criminal enactments fit within the framew'ork of 
existing crimes. The ad hoc accretion of new crimes over many decades, without periodic review 
and reform, is prcci.scly what has made federal criminal law the utter mess that it is today, As 
important as it is to rectify past mistakes, it is equally important to put safeguards in place against 
future repetition of those mistakes. A criminal code review commission (and, ideally, a permanent 
one) is one such safeguard. 

B. Legiskaive “Best Fraclices" 

Given that many of the problems associated with overcriminalization arc the result of poor 
crime definition, it is imperative that Congress aim to improve the quality of the crime-enaetmenl 
process. There are at least two ways to accomplish this goal. 

First, House and Senate rules should require that all proposed crimes, and all amendments 
to existing crimes, must be referred to the House and Senate Judiciary Committees for review and 
committee passage prior to reaching the floor. 'I’hose committees and their staff have considerable 
expertise in writing criminal laws and thus and will be more likely to do an effective job drafting 


'^"Another way to airivc ai ihc same result, without eliminating redundancies across statures, would be to 
enact a rule requiring prosecutors, in cases of overlapping crimes, to pro.scculc under the most specific statute. See 
Smith. Proporlionalily and Federaiizalion, .supra note 7, at 944-49. 

■’■’A major .stumbling block to enactment of the Brown Commission’s proposed revised federal code vvas 
that it considerably expanded the reach of certain crimes by removing jurisdictional hooks from ihc definition of 
individual offenses. See (iainer, .supra note 9. at 131-32. Although removing jurisdictional elements from criminal 
statutes facilitates crime definition, i believe it would be a serious mistake to extend federal crimes lo the full extent 
of their pcrmi.ssiblc constitutional reach. To do so would be to take a body of federal crimes that is already too 
broad and make it even broader. 
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crime bills than Members and staff focused on other kinds of matters.'^^ If a permanent eode review 
commission is created, it could be tasked with reviewing proposed crime legislation in the first 
instance (and perhaps issuing the measure for public comment through a process similar to noticc- 
and-comment rulemaking), before the legislation is referred to the Judiciary Committees. 

Second, House and Senate rules should require that a formal needs assessment be prepared 
before any new crime, or amendment to an existing crime, may be passed. Such an assessment 
should require: (1) a comprehensive statement of all existing federal laws addressing the subject- 
matter of the proposed legislation, (2) an explanation of w'hy new legislation is necessary in light of 
existing federal and state laws on the subject, and (3) an explanation of how the penalties available 
under other laws, state and federal, compare to the proposed new penalties. The purpose of this 
reform is to avoid the problem of federal crimes being passed that needlessly duplicate state criminal 
law' and of overlapping federal crimes that are inconsistently defined or graded. Only if Congress 
is apprised of the existing crimes in an area can it intelligently decided wdicthcr new legislation is 
even needed and, if so, how proposed new legislation would interact with and affect existing law. 

C. The Rule of Lenity 

No matter how careful Congress is in writing new crimes, there will inevitably be some 
degree of ambiguity in the definition of crimes. With simple and complex criminal statutes alike, 
novel interpretive issues, not foreseen or fully appreciated at the lime of enactment, will arise in real- 
world prosecutions, and the imprecision of human language will often confound even the more 
deliberative efforts to define crimes clearly. The federal courts, therefore, will continue to have an 
important role in defining crimc.s through statutor>' interpretation. 

As long as the rule of lenity remains a matter of Judicial policy only, courts will continue to 
succumb to the temptation to construe ambiguous crimes expansively and, in doing so, exacerbate 
the adverse effects ofovercriininalization. In some ca.ses, expanding the reach of ambiguous crimes 
may raise no fair warning concerns, but in others they will - and fair warning problems are 
particularly likely in the case of highly technical regulatory or other mala prohihita crimes, w'herc 
the law itself is the only source for notice of one's legal obligations. 

Elevating the venerable rule of lenity to the level of legislative command will help avoid the 
unfair surprise that can result from expansive interpretations of criminal statutes, It will also 
promote the separation of powers and democratic legitimacy by reserving to Congress - not the 
judiciary' and the Justice Dcpaitment - the fundamental policy choice of w'hether or not certain acts 
should be treated as crimes and what is the proper penally for tho.se acts. 

D. Mens Rea Reforms 

Adequate mens rea requirementsplay a vital role in keeping federal criminal liability within 
appropriate bounds. They .scr\^c to guarantee that persons will not face conviction for federal crimes 
unless they had fair warning of potential liability and acted with a culpable mental stale. 


'^"'According to a recent analysis issued by the Heritage Foundation and the National A.ssociat!on of 
Oiminal Defense l.awycrs. crimitiai bills that go through the Judiciary Committees tend to be much better defined 
than those that do iiot. Sec Brian VV. Walsh & Tiffany M. JosKii, WUhovt hneni: Ifcnv Congress is Eroding she 
Crisninal Inlent Recfulremoii in Federal Law. at 28-30 (2010 ). 
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Nevertheless, absent two main rd'orms, it will be the rare case that mens rea requirements will be 
sufficient for their important w'ork. 

Firsr, Congress should enact default rules bolstering the effectiveness of mens rea 
requirements in federal crimes. The Model Penal Code states that all “material elements” of a crime 
require mens rea"' and that, absent provision to the contrarj'. “recklessness” is the default level of 
mental culpability necessary for conviction of a crimc.“ These provisions avoid the danger that 
courts will construe legislative silence as to mens rea as a signal to impose strict liability, and they 
(and related interpretive rules) make it possible to identify', in advance, the mens rea requirement 
applicable to each element of an MFC offense. 

Unless Congress enacts the culpability structure and ancillary interpretive rules of the Model 
Penal Code as the Brown Commission recommended decades ago mens-rea selection will 
continue to be clouded in enormous confusion in federal cases. 'I'his will be especially true in the 
area of regulatory crimes involving heath, safety, and welfare concerns, where the federal courts have 
proven to be fairly quick to dispense with traditional mens rea requirements, even when serious 
injustice may result. 

Second, Congress should streamline and harmoniT-^ the universe of mens rea terras used in 
federal criminal law. With almost one hundred different mens rea terms used in thousands of federal 
crimes, it is difficult, if not impossible, to maintain consi.stencyofusage and meaning across statutes. 
As the Brown Commission recognized, this “staggering array”” of mens rea terras is both 
unnecessary and counterproductive. With careful definition, the Model Penal Code’s four mens rea 
terms - “purpose,” “knowledge,'’ "recklessness,” and “negligence”'’* - can express any desired level 
of mental culpability, and do so while achieving consistency of meaning and usage across statutes. 
Federal mens rea requirements would be greatly strengthened by adopting the Model Penal Code’s 
streamlined vocabulary of mens rea. 

E. Penally Review 

'The time has come for Congress to undertake a comprehensive review of federal penalties. 
With the proliferation of statutory mandatory minimums and the continued inlluence of severe 
sentencing guidelines, it has long been clear that many overlapping offenses are punished much more 
harshly under federal law than state law. This creates incentives for federal pro.sccutors to exploit 
the virtually complete overlap between federal and state criminal law by increasing enforcement 
efforts in drugs and other areas where federal penalties are much harsher than the penalties typically 
available in state court. 

Particularly given that the degree of overlap between federal and state criminal law is likely 
to remain unchanged, Congress should make sure that federal sentencing policies do not create 


"’MootL I’tNAi. Code 5 2.02(1). 


“id. § 2.02(3;]. 


°T N.'\TI0N..\1, COM.VitSSlON ON REFORM OF FEDER.VL C'Kl.MINAL LAWS, WORKING PAPERS I 19 (1970). 
""Scc id. § 2.02(2)(a)-(d) (defining the.se mental states). 
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unwarranted incentives for federal prosecutors to exploit overcriminalization. As with cleaning up 
federal crimes, the place to begin is with a thorough review of the penalties available in federal coui1 
for crimes also punishable under stale law.^^ The logical body to perfonn that review is the 
Senteneing Commission. With precise data about how the penalties for overlapping federal crimes 
compare with typical slate punishments for the same crimes. Congress wi il be in a position to decide 
whether the penalties under federal law remain appropriate. 

F. Affirmative Defenses 

Farticulaiiy when there are so many crimes on the federal books, il is vital for Congress to 
ensure that appropriate defenses are available in federal law. Now that necessity and other classic 
common law defenses have come under attack in the federal courts,"® C. ongrcss should codify those 
defenses so that there will be no question that these defenses remain available in federal 
prosecutions. Absent such action, common law defenses created to prevent unjust punishment will 
remain on uncertain footing in federal cases. 

Moreover, Congress should enact a limited mistakc-of-law defense. A major problem with 
the proliferation of poorly defined regulatory and other mala prohibita crimes is that they often fail 
to give fair warning of the prohibited conduct. I'his problem can (and hopefully will) be ameliorated 
throughmore effective crime definition and codification of the rule of lenity, The goal of providing 
fair w^arning is sufficiently important, and sufficiently difficult to achieve, that further protection is 
appropriate in the form of certain misiake*of*law defenses. 

Several states have enacted laws mistake of law defenses. For example, the Model Pena! 
Code and many states contain provisions affording a defense for mistakes of criminal law 
attributable to official misstatements of law.^' These laws recognize that it is unfair to convict 
individuals for conduct they reasonably believed to be lawful based on assurance,s from authoritative 
but mistaken official sources. In these circumstances, the crimes arc attributable to the official 
misstatement of law, not the blameworthy choice of the defendant. 

Other states have gone even father in recognizing inistakc-of-criminal-law defenses, and 
Congress should as well In New Jersey, for example, there is a statutory defense, applicable to all 
crimes, for mistakes of criminal law. 'fhc defense applies where the defendant '‘diligently pursues 
all means available to ascertain the meaning and application of the offense to his conduct and 
honestly and in good faith concludes his conduct is not an offense in circumstances in wdiich a 


^'’Afler United States v, Booker, 543 U.S. 220 (2005), which made Ihe federal sentencing guidelines 
advisory' only, there i.s no need to revisit the sentencing guidelines. District Courts continue to follow the guidelines 
in most cases although they now have greater latitude to deviate from the guidelines in cases where they see sound 
penological reasons to do so. See generally Norman Ahr.am.s, t:r w FBOHRAi., Ckiminai.. I. aw ,am) i i s 
KNFf)RCi-:MK\T 1 028 (W'est 2010) (citing data). 

‘‘'’See United Slates v, Oakland Cannabis Bttyers ' Coop., 532 U.S. 483 (2001 ) (questioning the propriety of 
allowing defendants to use necessity and other non-statutorv' defenses to escape federal criminal liability), 

'Section 2,04 of the Model Code allows an official misstatement defense for situations wiicre the defendant 
acted in "reasonable reliance upon an official statement of the law, afterward declared to be invalid or erroneous.” 
emanating from a court, enlbrcemenl official, or certain other authoritative sources, Mt.iDEL Pb'NAL CciDi.-: § 

2,04(3 )(b>- .At least seventeen states have enacted similar provisions. See. e.g., TfcXAS P|;NAI ClM)!:, an, 8.03. 
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law-abiding and prudent person would also so conclude.”'^ 

Given how difficult it can be to find applicable federal erimes and dclemaine svhal they mean, 
a defense for good-faith mistakes of criminal law (and reasonable ignorance of the criminal law) 
would be a particularly valuable addition to federal criminal law. In addition to providing a 
safeguard against conviction for morally upright, law-abiding behavior, such defenses would provide 
greater incentives for Congress and federal agcneics to write laws that carry criminal penalties in 
clear, easily understandable terms - and, critically, for fedeml prosecutors not to charge individuals 
who were reasonably mistaken about the existence, meaning, or application of a criminal law. Fo 
the extent lawmakers fail to wTite clear lavvs, defendants who made diligent, good-faith efforts to 
obey the law do not deserve punishment. 

♦ ♦ 

This concludes my statement. Again, I thank the Subcommittee for allowing me to appear 
today and for its attention to the problem of overcriminalization. I would be happy to answer any 
questions the members of the Subcommittee may have for me at this time. 


'"N.J, Stat. Ann. 2C:2-4{c)(3). Some slates have recognized cquivaleni defcnse.s by court decision. Ste, 
e.g.. State v. Long, 65 A,2d 489 (Del, 1949). 
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Mr. Scott. Professor Smith, we didn’t repeal the crack and pow 
der disparity. We adjusted it. We improved it. We didn’t quite re 
peal it. We still have a little more work to do. 

Professor Podgor. 
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IOR RESEARCH CHAIR AND PROFESSOR OF LAW, STETSON 

UNIVERSITY COLLEGE OF LAW, GULFPORT, FL 

Ms. PODGOR. Thank you, Chairman Conyers, thank you Chair- 
man Scott, Ranking Member Gohmert, for allowing me the oppor- 
tunity to speak to you about this important topic of overcrim- 
inalization. 

My name is Ellen Podgor, and I am a professor of law at Stetson 
University College of Law. I practiced law as both a prosecutor, a 
deputy prosecutor, and on the defense side, and I am now a pro- 
fessor of law, altogether stretching a period in excess of 30 years. 

I have been teaching and authoring books and articles on the 
subjects of criminal law, white-color crime, and legal ethics for 
many years, and I feel that my background allows me to offer you 
a balanced perspective on overcriminalization issues that are being 
addressed by this Committee. 

Clearly we are all opposed to crime. The goal to eradicate its ex- 
istence is of the utmost importance. Laws that punish individuals 
when they commit crimes serve the important goals of deterring fu- 
ture criminality and isolating those who may present harm to soci- 
ety, and, as Representative Conyers points out, educating those 
who need the education. 

But efforts toward achieving these goals are hampered by the re- 
ality that in some cases criminality is not clearly defined, and soci- 
ety is not properly notified of what conduct is prohibited by law. 
If we were speaking about murder, rape, robbery, or arson, or other 
common law — malem in se — types of crimes, we wouldn’t be having 
this conversation. 

We all know these crimes are wrong and that such conduct will 
result in harsh punishment. The problem arises with respect to 
malum prohibitum crimes; crimes enacted by Congress that have 
enormous breadth; crimes that often do not require that the ac- 
cused acted with criminal intent; and in many cases, crimes that 
are scattered throughout the 50 titles of the Federal Code. 

Overcriminalization is a twofold problem, and I agree with Pro- 
fessor Smith in that regard, the number of statutes and the 
breadth of the statutes. You have my written remarks that elabo- 
rate on how overcriminalization increases prosecutorial discretion 
and judicial creativity, all at the expense of the legislative function. 

It is important that legislatures not assign their lawmaking func- 
tion to the other branches. 

I will speak briefly today about three solutions that I believe can 
assist you with solving this problem. 

With over 4,450 Federal criminal statutes, with thousands more 
regulatory provisions that allow for criminal punishment, and with 
these numbers continually growing, something needs to be done. 

First, there needs to be reform of the legislative drafting process. 
I recommend instituting reporting requirements, ascertaining 
whether there truly is a need for the new legislation, and whether 
constitutional authority was intended to cover that conduct. It 
would offer safeguards to haphazard legislative drafting and agen- 
cy-focused initiatives. It also avoids federalism problems that may 
plague the law when eventually reaching court review. 
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Overcriminalization places financial stress on limited resources, 
and so there needs to be ample consideration of the costs of enact- 
ing new legislation and the resources that are available for imple- 
mentation. 

A final component of reforming the legislative drafting process is 
to require reflection on the overcriminalization problem on an an- 
nual basis. This can best be accomplished through data collection 
of new criminal statutes that are passed to examine how they are 
used. New statutes that are continually used in tandem with exist- 
ing laws are suspect as to whether they are truly needed to remedy 
a gap in the law. 

The second solution I recommend is to strengthen the mens rea 
terms in statutes and to provide a default mens rea for the situa- 
tions when it might be unclear. It is important that Federal stat- 
utes provide a clear statement of mens rea, that the accused knew 
his or her conduct was illegal. The American Law Institute’s Model 
Penal Code has a default mens rea, and the Federal Criminal Code 
should exceed what is required in the Model Penal Code as it crim- 
inalizes malem prohibitum conduct that is not always nefarious or 
presumptively considered illegal. Having a specific mens rea termi- 
nology in statutes and a default mens rea as a safety net may still 
leave gaps needing interpretation. 

So the third solution I would recommend is to codify the rule of 
lenity. The rule of lenity requires ambiguous criminal laws to be 
interpreted in favor of the defendants subjected to them. As Chief 
Justice Marshall in 1820 noted, it is the legislature, not the court, 
which is to define a crime and ordain its punishment. 

Some States have moved in this direction; my own State, Florida, 
for example. Overcriminalization is a flaw of our criminal justice 
process that needs a remedy. I do understand that it is difficult to 
change the existing mentality of addressing immediate problems 
with criminalization. The solutions recommended here take an im- 
portant step in restoring the importance of the legislative role. The 
cycle of recriminalizing conduct every time an event occurs needs 
to stop. 

Thank you very, very much for this opportunity today. 

[The prepared statement of Ms. Podgor follows:] 
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Before discussing any of the details of my personal story, I would first like to say thank 
you to Chairman Scott, Ranking Member Gohmert, and the members of the 
subcommittee for talcing the time to hold a hearing on the problem of overcriminalization. 
I have to admit that up until a few years ago, I had never heard of the term 
overcriminalization or given much thought to what it meant. It wasn’t until I began 
reading materials on criminal law during my time in prison that T quickly came to realize 
that I already knew' much more about the topic than anyone would ever care to know. 

1 have been asked to testify before this subcommittee because I am what many people 
call a “victim” of overcriminalization. T really don't like to think of myself as a victim of 
anything, but there is no arguing that there is some accuracy to the label. No matter how 
you frame it, the truth is that T am a convicted felon who has just spent the last six years 
of my life in federal prison for entering into a contract to buy lobsters. The specifics of 
the case are slightly more complicated than that, but that was more or less the basis for 
my overall conviction. It may sound crazy, but sadly, it’s true. 

But Tm not testifying here today to complain about my personal predicament or to seek 
publicity for my case. I simply wish to prevent other Americans from having to go 
through the same terrible ordeal that my family and I have had to endure. If I can help 
just one family avoid the pain and suffering of watching a loved one go to prison because 
of vague and overbroad laws, then I will consider my appearance here a success. 
Similarly, if my story can somehow aid the overall effort to achieve meaningful criminal 
justice reform by alerting those of you here on Capitol Hill to the negative effect of 
poorly written laws, then T will have done what I came to Washington to do. 

Looking at my story objectively, it is relatively hard to explain how this all happened to 
me. I am and have always been a quiet, hard-working, law-abiding, family man I am 
first and foremost a husband and a father. 1 live for my three children and my wife and 
would do anything and everything to make them happy. I am also one of Florida’s small 
businessmen... or at least I was. I have always valued hard work, dedication, and self- 
reliance, and have attempted to lead a life grounded in these principles. These arc the 
values my parents instilled in me as a young boy, and they are the ideals that I have 
worked to pass along to my children. Strong values, however, do not prevent bad things 
from happening to good people. Life has a way of challenging everyone, and it 
challenged me in a way that 1 never could have expected - by catching me in an 
overcriminalization trap. 

I have been in the commercial seafood business since 1986. I met one of my co- 
defendants, David Henson McNab, that year and we struck up a arrangement where I 
would buy his catches of lobster tails and resell them. Some of the seafood I purchased 
from him might well have been passed around your dinner table at home or ended up on 
your plate at a restaurant. We built a good business relationship over the course of the 
next fifteen years, and our relationship quickly blossomed into a friendship. Through 
hard work and determination. I was able to build my small company, Horizon Seafood, 
into a successful business. It by no means made me rich, but it did earn me enough to 


2 



90 


provide for my vv^ife and three children. It was my little piece of the American dream. 
Little did 1 know, however, that a single boatload of Honduran lobsters would soon turn 
my dream into a nightmare. 

Between 1986 and 1992, David and I engaged in a number of successful business deals. 
It was during that time that I met my other co-defendant, Robert Dlandford. Bob 
Blandford was a seafood broker who had developed many good customers for lobster 
tails. With my ability to purchase high-quality seafood and Bob’s extensive customer 
base, we started a relationship that eventually became a partnership. There was no need 
for anything in writing. As is the custom in the seafood business, things were sealed with 
a handshake. 

In 1995, Bob and T joined forces to purchase and distribute seafood, including lobster 
tails from David. We imported the lobsters under the banner of Bob’s company, 
Seamerica. As was always the case in my dealings with David, his product was of the 
highest quality and always delivered on schedule. There was never a problem with his 
operation or personal character. 

In early 1999, Bob and T agreed to buy a typical load of Caribbean spiny lobster from 
David to be delivered to his facility in Bayou La Batre, Alabama, in February, As usual, 
we planned to sell it to larger distributors throughout the United Slates. Tt was no 
difTerent than any of the other hundreds of deals we did over the years. Every one of our 
shipments always cleared customs and passed FDA inspection even after being held up at 
times for random sampling and testing. 

What was different this time was that David never delivered on the contract because the 
contents of his ship were seized by the National Marine Fishery Service (NMFS) in 
Bayou La Batre Bob and T didn’t know the reason for the seizure at the time, but we 
surely weren’t happy about the missed delivery. It put us behind the eight ball on our 
sales to distributors and forced us to find other options for the lobster we needed. 
Because we had no reason to think otherwise, our attention at the time was purely on the 
business effects of the government seizure. We had no clue that the taking of the lobster 
by the NMFS would be the first step toward finding ourselves charged with felony 
conspiracy and smuggling charges. 

As time passed, we learned more details about the seizure of David’s lobsters. The 
NMFS had evidently received an anonymous fax (most likely from one of David’s 
fishing eompetitors) stating that a shipment of “undersized (3 & 4 oz) lobster tails” was 
coming into Bayou La Batre at the exact time David was due in port. This supposedly 
violated some Honduran regulation, but not U.S lawr After the NMFS acted upon the 
tip, it held David’s boat and its contents in port for a number of weeks before finally 
offloading the lobster and shipping it to a government-owned freezer in Florida. 

During the next six months, we heard of negotiations between David’s attorneys and the 
attorneys for the government. In fact, my lawyer was told that a deal had been struck 
between David and the federal government, whereby the government would confiscate 
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the percentage of lobster that was said to be in violation of Honduran law and release the 
balance to David for return to Honduras. The government also assured David's attorneys 
that this was strictly a civil matter and would not involve criminal charges. 

Nothing could have been further from the truth. A short time later both Bob and I were 
called before a federal grand jury in Mobile, Alabama. The next thing I knew, armed 
agents from the FBT, TRS, and NMFS showed up at my house in Pinecrest, Florida, with 
search warrants. I was shocked, appalled, and scared all at the same time. As my office 
was based out of my house, my family was also there. Tt was 7;00 in the morning and my 
wife, my mother-in-law, and my daughter were herded in their night clothes into the 
living room and told to sit and be quiet. Needless to say, they were frightened to death. 

Not long after this incident, a similar group of federal agents came to my house a 6:00 in 
the morning to arrest me. They found only my son and his girlfriend there as I was in 
North Carolina at the time. After threatening my son with arrest if he did not tell them 
where I was, he called me and I had my attorney contact them at the house and agree that 
T would self-surrender in Mobile, Alabama. The government was treating my family like 
I was a suspected murderer rather than a seafood purchaser I couldn’t believe it. 

After my arrest, I eventually found out that I was being ch^ged with smuggling and 
conspiracy based upon violations of Honduran fishing regulations that applied to me 
under a federal law known as the Lacey Act. 1 was being prosecuted by the United States 
government because the lobsters that T had contracted to buy were allegedly in violation 
of three Honduran administrative rules. The first regulation supposedly required that all 
lobsters be packaged in cardboard boxes rather than plastic bags for shipping purposes. 
The second supposedly required that all lobsters caught and sold be at least five and a 
half inches in length. The third supposedly prohibited the harvesting and sale of all egg- 
bearing lobsters. T was facing multiple years in prison and thousands of dollars in fines if 
found guilty. 

T couldn’t understand how T was wrapped up in all of this. I had never seen the lobsters 
on David’s boat nor did Tknow anything about these specific regulations, yet T was still 
being accused of multiple federal felonies. Tt just didn’t make sense. How could T 
smuggle lobsters into the U.S. that T was openly and legally purchasing via contract 
How could I conspire against Honduran law when I knew nothing about the regulations T 
supposedly violated”?^ How could T have contributed to the violation of these regulations 
when T knew nothing about how or where the lobsters were caught in the first place‘s 
None of it made any sense. 

Facing these charges, T immediately hired a law>'er and began weighing my options. T 
could cave into government pressure and accept the prosecutor’s offer of three years in 
prison by pleading guilty to the bogus charges against me. Or else I could fight for 
myself, my family, my livelihood, and my reputation by standing up and defending my 
actions. Maybe it’s the New Yorker in me, but there was only one choice my conscience 
would let me make. I had to fight the charges in court as hard as I could. I had to prove 
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to my country and those who mattered to me most that I was the same law-abiding and 
honest citizen 1 had always been throughout the first 54 years of my life. 

Fighting the government, however, proved much more difficult than I expected. As a 
family man and father of three, I couldn’t afford to hire a team of high-priced defense 
attorneys. The Government also pressured the court to dismiss the attorney I had chosen 
and trusted, a seafood law expert. They claimed that he had potential conflicts of interest, 
but Fm sure they didn’t like that he knew seafood law extremely well. So I hired lawyers 
T had never met before from Mobile, Alabama. The prosecutors and judge did not seem 
interested in whether I knew anything about the Honduran regulations or David’s fishing 
activities. As far as they were concerned, because T had contracted to buy lobsters from 
David, I was along for the ride. 

Most of my trial dealt with the complex relationship between the Honduran regulations 
and American law. The issue was so complicated in fact that the judge was forced to 
hold a separate hearing to determine the validity and meaning of the Honduran rules. Our 
lawyers presented a great deal of evidence showing that the regulations were invalid and 
should therefore not be used against us. They presented a letter from the Attorney 
General of Honduras confirming that the size regulation had never been signed into law 
by the Honduran president. They also gathered testimony from a former Honduran 
Minister of Justice discussing how the egg-bearing regulation was primarily directed at 
turtles and was never meant to apply to lobsters None of this evidence mattered to the 
court, however. 

Tt still makes no sense to me that my criminal trial turned into a battle over the meaning 
of Honduran fishing regulations. T had always been an honest, law-abiding, tax-paying 
American citizen. Why was my fate determined based upon laws written by Honduran 
officials and bureaucrats? And why would Congress write a law like the Lacey Act that 
gives foreign countries the power to criminalize American citizens? It is bizarre. Tt is 
hard enough for the average person to know the difference betw^een legal and illegal 
behavior under U.S. law without having to w'orry about the laws of every other nation on 
Earth. Did Congress really review the laws of Honduras and every other country and 
make a careful decision as to whether those laws should apply to Americans? 

The portions of my trial that did not have to do with the validity of Honduran law focused 
almost exclusively on David and his actions. Very little time or evidence was presented 
to establish that T had any relationship to the violation of the Ashing regulations. Tt 
simply seemed like the government just needed to prove T had a business relationship 
with David to link me to his alleged criminal behavior. No evidence was ever presented 
to show that T knew David was violating TTonduran regulations, aided him in breaking 
those rules, or conspired to smuggle anylliing into the United States. 

Despite this fact, the jury found me guilty of both conspiracy and importation contrary to 
law. T could not believe it. T was devastated on so many levels. My family was in shock. 
How could someone like me with no history of ever getting into trouble end up becoming 
a convicted felon? 
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Up until this point, I had been convinced that the justice system would sort out the whole 
mess. Throughout the trial, T had held out hope that the prosecutors and judge would 
come to their senses, recognize my innocence, and let me get back to my law-abiding life. 
All of that hope went out the window, however, when the jury found me guilty in 
November 2000 and the judge later sentenced me to 97 months in prison! In addition, I 
would have to serv'e 3 years under supervised release and pay a $15,000 fine and a 
$100,000 forfeiture, which I had to re-mortgage my house in order to pay. 

I tried to remain optimistic in the wake of my trial and sentencing, but it was hard to fight 
back the fear about what likely lay ahead for me - separation from my family, . the loss 
of my business . . prison. It was almost too much to bear. I found it difficult to focus on 
the appeal of my conviction and easy to go through my days in a general state of sadness. 
I soldiered on to the best of my ability, but I was no longer the same man. 

As you might expect given the nature of my trial, my appeal to the 1 1th Circuit Court of 
Appeals in Atlanta also fell on deaf ears despite continued efforts to highlight the 
invalidity of the Honduran regulations upon which my conviction was based. My 
attorneys presented evidence that the Honduran Court of First Instance of Administrative 
Law had declared the lobster size regulation null and void and stated that it never had the 
force of law. They also presented evidence from the Honduran National Human Rights 
Commissioner showing that the lobster packaging regulations had actually been repealed 
in 1995 and that the egg-bearing provision had been retroactively repealed by the 
Honduran government. All of this evidence was directed to the U.S. State Department by 
the government of Honduras, which also filed a fricnd-of-the-court brief during our 
appeal . 

Still, none of it mattered. Two out of the three appeals court judges affirmed my 
conviction, claiming that Honduran officials could not be trusted to interpret their own 
laws. They argued that it would be unwise for a court to overrule the American 
prosecutors’ view of Honduran law. They claimed this was a political issue, not a legal 
one, and that for some reason prosecutors arc better able to make decisions than courts 
are. I don’t know how my friends and I were supposed to guess what some prosecutors 
would later decide Honduran law means. Despite the overwhelming evidence presented 
by my attorneys and the Honduran government that these three fishing regulations were 
invalid, the two judges in the majority could not be persuaded. 

T should also mention here that the government’s “star witness” at trial on Honduran law 
- Ms Liliana Paz, a mid-level Honduran bureaucrat wLo was falsely represented as a 
high-level official - had by then recanted her testimony three times. She had previously 
stated that the fishing regulations were valid although she had no authority to do so under 
Honduran law. All this was also ignored by the 1 Ith Circuit. 

Given the appeals court’s devastating decision, T had only one last legal resort - an appeal 
to the U.S. Supreme Court. When they refused to hear my petition, reality began to sink 
in. I was going to spend the next several years of my life in prison and be permanently 
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branded a felon. Shortly after the appeal was turned down by the court, I again self- 
surrendered to the government to begin serving my sentence. 

I don’t want to dwell too long on my time in prison because it is as you would imagine - 
a mind-numbing, soul-crushing, life-draining experience. No matter how much advice 
you get from former inmates or how much you prepare yourself mentally for the 
experience, you cannot possibly ready yourself for that first night when the lights go out 
and the door shuts behind you. It scares you to death and makes you question yourself in 
ways you never thought possible. 

Taking these facts into consideration, it is still difficult to say whether prison is tougher 
on the inmate or the inmate’s family. In my case, prison certainly ground me down. It 
made me a far less trusting person and triggered a range of personal health problems that 
I am dealing with to this day. It also cost me my reputation, my livelihood, and my 
ability to vote. The toll on my family, however, was perhaps even more immense. 

Tn the wake of my incarceration, each and every member of my immediate family began 
to suffer a wide range of medical and non-medical problems. My wife recently suffered a 
heart attack while T was in prison. She was also forced to file for bankruptcy due to the 
mounting costs of defending my court case, paying my criminal fines, and complying 
with government forfeiture requests. Meanwhile, my son was forced to change jobs and 
relocate back to Florida in order to help take care of my wife and daughters. The stress 
of becoming the new “head of the household” also caused him to undergo emergency 
surgery for debilitating stomach ulcers that continue to this day. 

Tn addition to these family issues, both of my daughters also began to develop health 
issues of their own. During the course of this ordeal, my eldest daughter suffered a stroke 
at the age of only 31 that left her slightly incapacitated and in need of care from family 
members and health professionals. My youngest daughter began to develop anorexia as a 
result of my conviction, sentencing, and imprisonment. As one might expect, treatment 
of the disorder has been costly and has placed the family under even greater financial 
pressure. 

Tn short, my family has desperately struggled to cope with the fallout of my conviction 
and entrance into federal prison. We have spent all of our personal savings on legal 
representation and tines. Although we are still in our house in Miami, the bank has 
foreclosed and there is nothing stopping it from seizing the property at a moment’s 
notice. 

On August 27, 2010. T completed the last five months of my six years and three months 
of confinement at home. I am now under three years of federally supervised release, and 
the most pressing challenges for me and my family still remain. T struggle daily with 
how to readjust to life after prison and often find myself reflecting on a number of 
important personal questions. How do T reconnect with family and friends? Will they 
view me in the same light as before my time in prison? How do I start my financial life 
over at age 64 with only Social Security income to depend on? 
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With time I hope to find the right answers to these questions and regain some semblance 
of my former life. In the meantime, however, I owe it to my family and myself to tell my 
story and alert people to the tragedies that overcriminalization can cause when the 
criminal law is not properly written or limited. 

T am by no means a lawyer or expert in criminal justice policy, but like most Americans I 
think I have a good gut sense of what is right and what is wrong. And like most 
Americans, T think it should be the role of the law to draw clear, understandable lines 
between those activities that society labels as moral rights and those that it labels moral 
wrongs. When there are so many thousands of criminal laws on the books, none of us 
can be certain how our actions will be mischaractcrized by the government. This is a 
problem that must be addressed. 

The law needs to be simplified, made clearer, and written in a way that gives average 
Americans an understanding of what he or she can and cannot do. Simple changes such 
as these would go a long way toward protecting innocent people from unfair prosecution 
and unjust prison sentences. Such modifications might be too late to benefit my family, 
but my sincere hope is that they help protect other Americans from the devastating effects 
of overcriminalization. 


Mr. Scott. Mr. Weisman. 

TESTIMONY OF ANDREW WEISSMANN, PARTNER, 
JENNER & BLOCK, LLP, NEW YORK, NY 

Mr. Weissmann. Good afternoon. The perspective that I would 
like to share with you this afternoon is as a former member of law 
enforcement. 
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The proposals in the “Without Intent” report would bring much- 
needed clarity, in my view, to the criminal law. You have heard 
today from various panelists about how the proposals would benefit 
the public and not just putative defendants. A question can arise 
to what potential downsides are of these proposed reforms to law 
enforcement. 

As a dedicated Federal prosecutor for up to 15 years, I can tell 
you that these proposals would have no drawbacks for law enforce- 
ment. Indeed, in my view, they would serve to benefit it. Let me 
give you two examples. 

First, requiring criminal bills to state clearly the mens rea re- 
quirement would serve to assist prosecutors in guiding their deci- 
sions as to who to investigate and who to charge; it would benefit 
the courts in knowing how to charge a jury; and, benefit of course, 
defendants in being held accountable only for conduct that clearly 
violates the law. 

One example I can give you is the prosecution of Big Five ac- 
counting firm Arthur Andersen in which I served as the lead attor- 
ney for the government. The Federal district judge was faced with 
an obstruction statute that required the defendant to act inten- 
tionally and “corruptly.” The definition of the latter, however, was 
not spelled out in the statute, unless the court followed precedent 
that the Supreme Court only years later determined to be erro- 
neous. The Supreme Court itself grappled with the term “corruptly” 
and what it meant. 

The Federal Criminalization Reporting Statement advocated by 
the Heritage Foundation and the NACDL could have led to a much 
more just outcome. Instead of a company facing indictment for a 
crime whose elements were not in retrospect crystal clear, the gov- 
ernment and grand jury would have been able to determine prior 
to indictment whether the conduct violated the terms of the stat- 
ute. Further, if the grand jury went forward and voted an indict- 
ment, the company would have been able to defend itself at the 
trial based on the clear requirements of the criminal statute, and 
not have to wait two levels of appeal, which, in a corporate setting, 
can render any relief Pyrrhic. Indeed by the time the Supreme 
Court ruled in the Andersen case, the organization was basically 
out of business. 

Thus, in answering whether the proposed reforms and regrets 
here today are wise, I submit one would need only imagine the an- 
swers of the prosecution, the defense, and the court in the Ander- 
sen case to the question whether they would have preferred that 
Congress specified clearly the intent standard in the obstruction 
statute. In short, lack of clarity in the criminal law can have real 
and dire consequences which are antithetical to the very goals of 
the justice system. 

There is a second way in which proposed reforms would be bene- 
ficial. The rush to enact a criminal statute to address perceived 
criminal problems can be illusory. The issue is often not the ab- 
sence of criminal statutes on the books, but of investigation and en- 
forcement. Often the conduct at issue already runs afoul of existing 
criminal law. In such situations, enacting a new criminal statute 
is not only redundant, it can be counterproductive, since it focuses 
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our time and attention on a measure that actually will not serve 
to reduce the risk of recidivism. 

For instance, in the immediate aftermath of high-profile national 
crises such as the corporate scandals, the meltdown on Wall Street 
that we’ve recently seen, or illegal immigration, there is a natural 
desire to take action that will reduce the risk of recidivism. Such 
actions often include the passage of additional criminal statutes. 
And while those statutes can be useful and sometimes extremely 
well crafted, in the heat of the moment they can be ill-advised, re- 
dundant, and vague. 

For instance, in the white-collar context, hearings last year in 
the Senate addressed a bill that would have simultaneously created 
a uniform fiduciary duty on all financial institutions to their clients 
and criminalized breaches of that duty. But there already were 
abundant tools available to Federal prosecutors to prosecute such 
conduct. 

As has been noted by various panelists, the United States Code 
contains numerous provisions that would criminalize such conduct; 
for instance, the mail and wire fraud statutes. To win a conviction, 
the prosecutor need only show the defendant used the mails or 
wires as a part of a scheme to defraud. Any e-mail could suffice. 

Here an anecdote may be illustrative. When I was a prosecutor 
switching from organized crime prosecutions in New York City to 
prosecuting fraud on Wall Street, I sought advice from a senior 
white-collar prosecutor about the intricacies of the securities laws. 
His advice: Get to know the mail and wire fraud statutes really 
well. Everything else is gravy. 

In conclusion, I would note that the line separating criminal con- 
duct from all other is society’s starkest boundary between right and 
wrong. It should be reserved for actions taken intentionally. The 
goal of reserving the criminal law today as truly deserving of the 
highest punishment of our society would be greatly served by en- 
acting the proposals put forward to you by the Heritage Foundation 
and the NACDL. 

Thank you. 

[The prepared statement of Mr. Weissman follows:] 
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Good morning Chairman Conyers, subcommittee Chairman Scott, ranking member 
Gohmert, and members of the Committee and staff. 1 am Andrew Weissmann, a partner at the 
law firm of Jenner & Block in New York. 1 served for 1 5 years as an Assistant United States 
Attorney in the Eastern District of New York, including as Chief of the Criminal Division of that 
office. I had the privilege to represent the United States as the Director of the Department of 
Justice’s Enron Task Force and Special Counsel to the Director of the FBI. I also am an adjunct 
Professor of Law at Fordham Law School, where T teach Criminal Procedure. 1 am testifying 
today on my own behalf 

The proposal outlined by both The Heritage Foundation and the National Association of 
Criminal Defense Counsel (“NACDL”), in their report entitled Without Intent: How Congress Is 
Eroding the Criminal Intent Requirement in Federal Law, is a win-win. It would bring much 
needed clarity and certainty to an area of the law where such attributes are critical. The fact that 
two groups which at times have such divergent views and constituencies are together strongly 
advocating this reform should be of particular note. It is to me, as it signals that this reform is 
one that would advance responsible government to the advantage of all citizens. 

The perspective I would like to share with you is that of a former member of law 
enforcement. You have heard how the proposals would benefit the public, and not just putative 
defendants. Anyone who could be the subject of a criminal investigation or an overzealous 
prosecutor will benefit from these reforms. That encompasses all of us, individuals and 
corporations, the mighty and the disenfranchised. Although clear mens rea rules will benefit 
most those investigated or charged with a crime that is malum prohibitum, rather than malum in 
se, such rules will inure to the benefit of all citizens. A question can arise as to what the 
potential downsides are of these proposed reforms to the public or to law enforcement. As a 
dedicated federal prosecutor for years, these proposals would have no drawbacks for law 
enforcement. Indeed, as I will discuss, they would serve to benefit meaningfully law 
enforcement and consequently the public. Given my background, 1 focus my remarks on the 
implications for so-called white collar investigations, although the points 1 make are applicable 
to all malum prohibitum crimes. 

First, the proposals would require criminal bills to state clearly the mens rea requirement 
for each element of the crime. Such a reform would only serve to assist prosecutors in guiding 
their decisions as to who to investigate and who to seek to charge. By also spelling out clearly 
what needs to be established beyond a reasonable doubt at trial, our federal judges too will 
benefit from not having to guess at Congressional intent. If their determination is later found to 
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be wrong by an appellate court, they and the parties have to hold retrials that are costly to the 
judicial system, strained law enforcement resources, and the public. 

One notable example is the prosecution of international accounting firm Arthur 
Andersen, in which I served as a lead attorney for the government. The learned federal district 
court judge was faced with a statute - the obstruction statute then in existence — that required 
the defendant to act intentionally and “corruptly .” The definition of the latter, however, was not 
spelled out in the statute and thus she followed precedent that the Supreme Court only years later 
determined to be erroneous. * The Supreme Court itself grappled with what the term “corruptly” 
meant in the context of that statute, and did not itself clarify if Congress meant the defendant had 
to know her conduct was illegal or merely “wrong.” 

The “federal criminalization reporting statement” advocated by The Heritage Foundation 
and NACDL could have led to a more just outcome, which mitigated or avoided entirely the 
problems created by an unclear statute. Instead of a company facing indictment for a crime 
whose elements were not in retrospect crystal clear, the government and grand jury would have 
been able to determine prior to indictment whether the conduct violated the clear terms of the 
obstruction statute. Further, if the grand jury went forward and voted an indictment, the 
company would have been able to defend itself at the trial based on the clear requirements of the 
criminal statute, and not have to await two levels of appeal, which in a corporate setting can 
render any relief pyrrhic. Indeed, by the time the Supreme Court ruled in the Andersen case, the 
organization was basically defunct and the government was in the unenviable position of 
deciding whether to expend addition scarce resources to re-prosecute a company that was no 
longer extant. And the company (and public), on the other hand, were left wondering if 
Andersen would have been prosecuted and convicted under the statute as clarified by the 
Supreme Court. 

Thus, in answering whether the proposed reforms we address here today are wise, I 
submit one need only imagine the answers of the prosecution, the defense, and the court in the 
Andersen case to the question of whether they would have preferred that Congress specify 
clearly the intent standard in the obstruction statute. In short, lack of clarity in the criminal law 
can have real and dire consequences, which are antithetical to the goals of the justice system. 

1 would like to address a second way in which the proposed reforms would be beneficial. 
The rush to enact a new criminal statute to “address” perceived criminal problems can be 
illusory; the issue is often not the absence of criminal statutes on the books, but of detection, 
investigation, and enforcement. Often the conduct at issue already runs afoul of existing 
criminal law. In such situations, enacting a new criminal statute is not only redundant, it can be 
counterproductive since it focuses our time and attention on a measure that actually will not 
serve to reduce the risk of recidivism. 

For instance, in the immediate aftermath of high-profile national crises that are perceived 
to be able to be ameliorated through criminal law enforcement — from corporate scandals to 
illegal immigration, — there is a natural desire to take action that will reduce the risk of 
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recurrence. Such actions often include the passage of additional criminal statutes. Such statutes 
can often be useful and well-crafted, but in the heat of the moment they can also be ill advised, 
redundant, and vague. 

As one example in the white-collar context, the hearings last year in the Senate on a bill 
that would have simultaneously created a uniform fiduciary duty on all financial institutions to 
their clients - under all circumstances- and criminalized breaches of that duty. While 1 don’t 
question the good intentions of its proponents, the bill itself is a good illustration of the problems 
the current reforms would serve to ameliorate. Let me explain how. 

First, it was not at all clear that new criminal penalties were needed. It is still not clear 
that all — or even the core - of the conduct that we find most troubling on Wall Street at this 
juncture is properly considered criminal. While it is tempting to think that we have not learned 
the lessons from Enron, we have yet to see the kind of systemic fraud that occurred in that 
institution. 

Second, to the extent that there is misconduct at play - and inevitably there will be some, 
since Wall Street is not immune from crime — there are strong and abundant tools already at the 
government’s disposal, if it were to choose to use them. Thus, even if the prescription for the 
current crisis is in part to impose jail time for certain Wall Street misconduct, that goal does not 
necessitate creating additional federal crimes. Tn my view neither Enron nor the current Wall 
Street conduct that causes us concern and even outrage were preventable but for the supposed 
dearth of federal criminal laws. 

Much has been written about the sheer number of federal criminal statutes on the books, 
and without repeating those compendiums, it suffices to note the enormous growth of federal 
crimes, including so-called white collar crimes.^ Most relevant here is the breadth of some 
existing federal criminal statutes that apply to financial fraud, specifically the mail and wire 
fraud statutes.^ 

For example. Chapter 63 of Title 18 of the United States Code contains eleven different 
provisions criminalizing different forms of mail and wire fraud. To win a conviction under the 
broadest of these sections, a prosecutor needs only to show (beyond a reasonable doubt, of 
course) that the defendant used the mails or the wires as part of a scheme to defraud. In our 
technological and bureaucratic age, almost every action taken by someone at a financial 
institution satisfies this jurisdictional hook — any email or SEC filing can suffice. The simplicity 
and breadth of these statutes is widely recognized; prosecutors of financial fraud almost always 
bring charges under one of these provisions along with whatever other statutes are more 
narrowly tailored to the particular crime at issue. One anecdote is illustrative: when T switched 
from prosecuting organized crime bosses in New York City to going after financial fraud on 
Wall Street and sought advice on the workings of the intricate securities fraud criminal statutes, a 


“ See, e.g., William J. Stuntz, The Tathologicat ToUtice of Criminal Inw, 100 MICII. L. R|{V. 505, 514-15 
(2001); Susan A. Ehrlich, The Increasing Feckralizaiion of Crime, 32 Ariz. St. L.J. 825, 825-26 (2000); 
Am. Bar Ass’n, Criminal Justice Section, Task Force on the Federalization of Criminal Law, The 
Federalizahon of Criminal Law 7, 51 (1998). 

’ See Stuntz, supra note 1, at 516-17. 
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senior white-collar prosecutor told me that the mail and wire fraud statutes were the only ones I 
would ever really need to know; everything else 1 might charge was gravy. 

Given the breadth of the federal criminal statutes currently available to prosecutors of 
white-collar crime, it is unclear what conduct that we would think should be a crime does not 
already come within the current statutory regime. Where a material misstatement or omission 
regarding an investment is intentionally made, criminal liability is already provided under the 
mail and wire fraud statutes, as well as the federal laws criminalizing securities fraud. See 18 
U.S.C. sections 1341, 1343 and 1348 and 15 U.S.C. section 78. Consequently enacting anew 
criminal law may serve to create the false impression of taking action to thwart a problem, when 
in fact it would be better to pay greater attention to any gaps in detection, investigation, and 
enforcement that could have addressed the problem. 

Third, prior to creating a new fiduciary duty and criminalizing its breach, a wiser course 
would be to consider whether a new fiduciary duty with civil rather than criminal sanctions 
would adequately address the perceived harm. 1 am by no means suggesting it would or would 
not. But before Congress goes from 0 to 60, it is useful to consider whether lesser remedies could 
solve the problem. Such civil steps can serve to also identify unanticipated or unintended 
vagueness in the application of the statute, and can do so when only civil and not criminal 
sanctions are at issue. Even if it does not succeed, the experience of applying any new obligation 
in the civil context will give shape and content to the duty, thus lessening the fairness and notice 
concerns if the breach is ultimately criminalized. 

For instance, even in the civil context, the definition of the scope of fiduciary duties can 
prove a challenge. Even after centuries of cases analyzing the duties of fiduciaries in different 
contexts, the inquiry into the exact nature of a fiduciary’s obligation in a particular case is often 
highly fact-specific.’' The poorly defined nature of whether and when there is a fiduciary duty 
would have particular resonance in the criminal context, where issues of vagueness and notice 
take on constitutional dimension." For instance, issues left unaddressed in the proposed bill 
criminalizing breaches of fiduciary duty include whether every breach of duty of care would be a 
federal crime, such that a broker’s intentional or reckless failure to read diligently all 
prospectuses or to call a client with updated financial prognoses every day could subject her to 
criminal sanction? A “federal criminalization reporting statemenf ’ would serve to lessen the risk 
of harm engendered by such vagaries. 

In conclusion, I would note that the line separating criminal conduct from all other is 
society’s starkest boundary between right and wrong. It has been reserved, and should continue 
to be reserved, for the most egregious misconduct, i.e. actions taken intentionally, as opposed to 


See. e.g., DeKwialkowski v. Bear. Slearns, & Co.. 306 F.3d 1293, 1306 (2d Cir. 2002) (collecting 
instances in which existence of fiduciary duty between broker and investor depended on facts 
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Cir. 1 996) (rejecting conclusion that relation between investment banker and client is not a fiduciary' one, 
as “c.xistcncc of a fiduciary relation is a question of fact which properly should be resolved by looking to 
the particular facts and circumstances of the relationship at issue’’). 
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by accident, through negligence, or even recklessly. The goal of reserving the criminal law to 
those truly deserving of the highest punishment our society can impose would be greatly served 
by acting on the proposals put forward today. 

Thank you. 


5 


Mr. Scott. I want to thank all of our witnesses for the testi- 
mony. This is extremely helpful. 

I will now recognize myself for questions for 5 minutes and will 
start with Ms. Podgor. 



103 


Without taking an hour to do it, as you usually do as a professor, 
can you just give us a description of why malem in se and malum 
prohibitum would require a mens rea requirement? 

Ms. PoDGOR. It all comes back to punishment. If we want people 
to actually know why they are being punished so that they don’t 
commit the crimes, then it is very important that they know that 
they are committing the crime. And I think the witnesses who tes- 
tified today are the perfect example of just that. 

Whether it is malem prohibitum or malem in se, there needs to 
be a mens rea. The basic difference is that with malem in se crimes 
there usually is that mens rea. It is there. 

In the malem prohibitum crimes, the ones that are passed by the 
legislature, we don’t find that mens rea, and people just don’t know 
that it is wrong. And if they don’t know it is wrong, then even if 
we punish them, it is not going to serve that goal if it is not known. 
So if we want to succeed in stopping criminality, then we have to 
put the mens rea in so that people won’t commit the crimes. 

Mr. Scott. You mentioned the rule of lenity. With the presump- 
tion of innocence, why isn’t the rule of lenity automatic? 

Ms. PoDGOR. The presumption of innocence goes to the factual 
decision in the case. The rule of lenity goes to the interpretation 
of the law. And when you have two constitutional possible interpre- 
tations of the law, the court is faced with the decision of which one 
they should go with. The rule of lenity allows them to go with the 
one that would be more persuasive for the defendant. And so it is 
different than just a presumption of innocence, which would be 
looking at the facts itself 

Mr. Scott. But when you add guilt beyond a reasonable doubt 
to that, why wouldn’t the court be required to pick the one most 
favorable to the defendant? 

Ms. PoDGOR. Reasonable doubt only goes to whether the person 
has committed the crime itself from a factual stance: Do they have 
sufficient evidence of that particular crime? But if we don’t know 
what the crime is, then the problem becomes: Have they committed 
it or not? Even if there is, we can’t even get to the question of rea- 
sonable doubt. The reasonable doubt question would really be our 
second question after we determined what the law is. 

Mr. Scott. Mr. Walsh, can you talk a little bit about the problem 
of allowing regulators to create crime without going through the 
normal legislative process when regulators can decide what is a 
crime and what is not? 

Mr. Walsh. Certainly. One of the things coming from the report 
that we found when we were doing our study was that a large per- 
centage or significant percentage of crimes that were passed by the 
legislature actually authorized the agencies to create even more 
crimes. There wasn’t necessarily a limitation on how the agency 
had to do it. In other words, there wasn’t a requirement of whether 
there would be criminal intent or what the scope of the conduct 
was that would be prohibited. So there is no telling, when Congress 
creates those types of crimes, how many additional crimes end up 
being created by that. 

Which is one of the reasons why Professor John Coffey from Co- 
lombia has reported an estimate that up to 300,000 regulations 
may be enforced by criminal penalties. 
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So the issue becomes, of course, that if something is important 
enough to send a person to prison, it really should be the people’s 
elected representatives to make that decision and not delegating it 
to unelected agency officials; I don’t mean to say that in a demean- 
ing way, but the bureaucrats in the executive branch. It really 
should be a decision made by those who are elected by the people. 

So there is a separation of powers issue as well I think that is 
implicated there and that it is the job of the Congress to make a 
decision about what the law should be. 

And especially in the area of criminal law, in particular when 
somebody’s deepest rights and liberty are at stake, that is some- 
thing that really implicates some constitutional issues about 
whether the agency in the executive branch should be making 
those decisions. 

Mr. Scott. These are very important regulations, and we expect 
them to be for people to conform with the regulations. How do you 
enforce those regulations if you do not have the criminal code? 

Mr. Walsh. You can absolutely do it if you have a meaningful 
criminal intent or mens rea requirement, because in that instance 
the individual is on notice based on something, whatever it might 
be. Maybe it is a person who is in a highly regulated industry and 
has been informed or knows of the standard industry practices, or 
there is actual evidence that the person is on notice that this is 
what the regulation is. 

But apart from that, one of the ways to punish it is, in the first 
instance, civilly. So the first time that somebody violated one of 
these regulatory offenses and if there is no evidence of mens rea 
or criminal intent, then a civil punishment is appropriate in that 
context and would really fulfill the requirements of justice. 

On a second offense, then you could actually say the person — es- 
pecially if it is the same person with the same offense — they have 
been put on notice, and maybe subsequent offenses could be pun- 
ished using criminal offenses and penalties. 

Mr. Scott. Thank you. 

Judge Gohmert. 

Mr. Gohmert. Thank you for all of your wonderful observations. 
Very helpful. 

I have just been looking at some of these statutes that we are 
talking about, and it causes me great chagrin to note some of the 
laws. Like Mr. Unser, in your situation, apparently since we have 
passed a law that says the Forest Service can promulgate regula- 
tions and if you violate one of those, the law inserted the words “or 
such rules and regulations shall be punished by a fine not more 
than $500 in prison, not more than 6 months.” It is the insertion 
of “or such rules and regulations” that apparently caught you, be- 
cause there is a provision that the Department of Interior, some 
part thereof, says that possessing in a national forest wilderness, 
possessing or using a motor vehicle, motorboat, or motorized equip- 
ment is a crime. And also such terribly heinous activity as pos- 
sessing or using a bicycle in a wilderness would get you the same 
6 months. So be careful where you ride your bike. Unbelievable. 

And I appreciate the comments that perhaps we ought to be re- 
stricting the threat of prison to those things we actually take up 
and actually come before the Judiciary. 
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Mr. Walsh, you indicated we have a better percentage of cases 
in which laws we pass actually included mens rea requirement or 
criminal intent. So hopefully that would he one area in which we 
can work. 

But I wanted to follow up with a couple of other questions, too. 

Mr. Schoenwetter, after the Attorney General of Honduras sub- 
mitted his letter saying they didn’t think that you had violated 
Honduran law, what was the prosecutor’s response? Did you see or 
hear what the position of the prosecutor was? 

Mr. SCHOWENWETTER. We had a witness against us, a Liliana 
Paz, who was a mid-level official who had testified that we did vio- 
late Honduran regulations. They were in effect. And the position of 
the prosecutors was that the Government of Honduras was chang- 
ing their opinion of the case. In other words, they changed their po- 
sition, not so much the prosecutors, but in the 11th Circuit, they 
inferred that in a place like Honduras, government officials could 
be paid off in order to change their position on different ideas. So 
they just disregarded that. 

I would also like to say that we also had a letter from the Presi- 
dent of Honduras to our President, asking not for myself but 
McNab, my co-defendant, who had some — he was well known in 
Honduras. The President wrote a letter on his behalf, asking for 
the President of the United States to intervene in this, and that 
was ignored also. 

Mr. Gohmert. Apparently the law which created the net that 
caught you, this saws it is unlawful for any person — and it goes 
through import, export, transport, sell or receive — fish or wildlife 
taken or transported, sold in violation of any law or regulation of 
any State or in violation of any foreign law. 

You know, there was a time when most of us, and it sounds like 
all of the reasonable minds here would say — and in talking to 
Chairman Scott, we are just shocked, because our feeling is, what 
prosecutor would take a case like this? You know, if you told us a 
couple years ago no prosecutor in his right mind would take these 
cases, well, maybe that is right. But maybe we got a lot of prosecu- 
tors who are not in their right mind because they are taking these 
cases. We are just shocked. 

I know. Professor Smith, from your comment, surely as a pro- 
fessor, if someone had come up and given you these hypotheticals, 
you would have said. No, I know enough prosecutors; no good pros- 
ecutor would take a case like that. But apparently there are a lot 
of prosecutors perhaps that aren’t good that are taking them. 

I appreciate the Chairman’s indulgence. 

But Mr. Unser, I wanted to ask you a clarification. Were there 
any markers that marked where you went into the wilderness area, 
to your knowledge? 

Mr. Unser. There were absolutely 1,000 percent none. Com- 
pletely none. Excuse me, a frog in my throat. Charlie Bird 

Mr. Gohmert. Did that come from the wilderness area? You 
have the right to remain silent. 

Mr. Unser. But he made a fool out of himself in the court him- 
self by not understanding where the wilderness area was, what he 
was issuing me a ticket for. 
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In other words, when you talk about that Jurosa area, thousands 
of people snowmobile up there. Nobody gets a ticket. It is legal. He 
thought the wilderness area went clear out to there. He didn’t even 
know that people had been snowmobiling in that area. But the wil- 
derness area was in fact a long way west of there, and that came 
right out in the court. 

It is in the court records now, that nobody can hide. It was just 
like a jury-rigged deal. He could lie as much as he wanted to lie, 
and the judge would accept it as much as he wanted to accept it. 
It is that simple. 

Mr. Gohmert. If you just watch TV, you know that normally 
when there is a law enforcement person who is going to ask you 
about something and they suspect that you have committed a 
crime, you get read your rights. Did anybody at any time before 
you were being charged or told you you were being charged advise 
you that you had a right to remain silent and not tell them where 
your snowmobile was that they suspected that you had violated the 
wilderness area?. 

Mr. Unser. Not only did they not do that — I have airplanes also. 
I have a special airplane that would do high-altitude and slow 
flight. I described to millions of people — in fact, it had to be hun- 
dreds of millions of people all over the world — those articles that 
I let out way before the court date went all over to every non- 
communist country on this Earth. At least that is what it was ru- 
mored to be. And I described where I left my snowmobile as an ex- 
ample. 

That snowmobile, it showed up 1 week before the trial, 1 week. 
That is in June, the summer. There is no snow. They finally 
showed up, theoretically had found my snowmobile in trees. The 
snowmobile was under trees. So I couldn’t see it from my airplane, 
because Charlie Bird, the government cop, had had it moved. In 
other words, I sent pictures to 

Mr. Gohmert. Somebody had moved it. 

Mr. Unser. Because why would I describe it being out in the 
open, when I don’t know that I have committed any crimes? So I 
would have no reason to lie or tell a story. But it shows up 1 week 
before the trial. But they didn’t give us a picture or even let us see 
that. And mens rea or warning 

Mr. Gohmert. Did you give him his warnings that he had his 
right to remain silent after it was found? I don’t mean to be face- 
tious about something that is so serious, where people have lost 
their freedoms because of overzealousness, but if I could have one 
more moment of indulgence. 

Professor Smith and Professor Weissmann, you both addressed 
the rule of lenity. Why do you think in these cases there is hostility 
toward not having an ambiguity afforded in the direction of the de- 
fendant? Do you have any explanation? 

Mr. Smith. Sure. I think there are a couple of things. One, there 
are some tough-on-crime judges who just would prefer criminals go 
to jail, and they don’t want an interpretive rule that makes it hard 
for them to send criminals to jail. I think that is one part of it. 

I think another part of it is the lack of judicial humility. They 
think they can make the decisions necessary. Most judges think 
they can decide reasonably, certainly as reasonably as this body. 
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and, in their view, probably more reasonably, what should and 
shouldn’t be a crime. So they roll up their sleeves and put on their 
thinking caps and they take these ambiguous statutes and they 
misconstrue them and make the case come out right. 

Now, it is important to remember that unlike when this Con- 
gress — when a Congress or legislature passes crimes, it is acting in 
advance of a legislative act. Courts are acting retrospectively. The 
conduct has happened, and they are deciding whether that past 
conduct should be a crime. 

So they look at that conduct, and, you know, if it is a bad person, 
however one might describe that, they want to make the case come 
out right, which is to send that person to jail. And I don’t know — 
and that is just an unprincipled approach to this. They are basi- 
cally making crimes, which is fundamentally at odds with our sys- 
tem. 

The legislature and only the legislature is supposed to declare 
crimes, and yet when courts take these ambiguous statutes in vio- 
lation of the rule of lenity and expand them, they are declaring 
criminal acts that the Congress hasn’t specifically made a crime. 

I think they are also overriding legislative judgments about pen- 
alties as well. These are things that should be reserved for the leg- 
islature and not the other branches. 

And Judge Gohmert, you brought up the issue of prosecutorial 
discretion. I think most prosecutors are professionals, but I think 
it is dangerous. You know the phrase “absolute power corrupts ab- 
solutely.” Well, that is what overcriminalization fundamentally is 
about. It is about giving prosecutors, the executive branch, absolute 
power. 

And it is not just the executive branch, it is each and every pros- 
ecutor. The hundreds of prosecutors across this country all have 
absolute power in their own areas. So any prosecutor with an 
ounce of sense, maybe even a half an ounce, would not have 
charged Mr. Unser with this offense, but he was still charged and 
convicted. 

And these two examples here are examples of how prosecutorial 
discretion fails. And I think it is important for the Congress to re- 
alize it fails quite a lot. 

The presumption of innocence I think has turned on its head. It 
is a legal construct. It didn’t apply to prosecutors. Prosecutors, I 
think, decide. Well, Mr. Schowenwetter must have been up to no 
good, we can get him on this. And so what if we can’t get him on 
this? We know he is up to no good. 

It is that kind of speculation that drives prosecutorial decisions. 
And that is why I think it is so important that the crimes fully de- 
fine the blameworthiness of the act, including the state of mind 
that is required, because then they are being forced to prove their 
suspicions in court. They are being forced to prove moral blame- 
worthiness. 

So if they were required to show that Mr. Schoenwetter knew he 
was breaking Honduran law, he would have been acquitted. But I 
think because that wasn’t an element of the crime with which he 
was charged, they can say. Well, we think you knew, and if you 
didn’t know you should have known. And so what if the President 
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and the Attorney General of that country say it is not a crime? We 
know it is. 

It is that fundamental hubris that happens when you give pros- 
ecutors absolute power. 

In Mr. Unser’s case it is even a more basic issue. There is a key 
fact necessary to the blameworthiness of his act, that he is in a 
Federal wilderness area. The crime doesn’t even require him to 
have that factual knowledge. No wonder these horror stories hap- 
pen. 

It is dangerous when you give any official, no matter how well 
intentioned, absolute power. That is what overcriminalization does. 
And I think it is high time for Congress to assert itself, its suprem- 
acy in this area, and to require courts to help counteract instead 
of facilitate overcriminalization. 

Ms. PoDGOR. I have nothing to add to that. 

Mr. Scott. Thank you. 

Mr. Conyers. 

Mr. Conyers. Thank you. Chairman Scott, and your Ranking 
Member, who have done a good job on this Committee. We have 
covered so many subject areas over the years coming out of the 
Crime Committee. 

I would like to ask this question of whether or not we should 
begin to put together some sort of place to house all of the Unser, 
Schoenwetter, cases in America. I mean, we have got two here. But 
can you imagine how many there might be if this Committee — not 
to invite for hearings, because we have become an inferior court of 
our own — but what about a place to capture this information that 
would serve as a reservoir for our five other experts that are here 
to begin to get a larger picture of this? 

It seems to me that we have two cases. If you give me — well, I 
guess we would be talking about the next session of Congress now, 
because we are almost out by next week, it is predicted. But there 
ought to be a place where people can communicate any problems 
of this nature, and they would go into a specific place. 

The problem is that right now Members of Congress get letters 
about these kinds of cases, the Unser case, the Schoenwetter case, 
but they are individual cases in their congressional district. I sup- 
pose Senators get the same thing in their State. 

So what if we were to put these into, say, the Crime Committee, 
or another body designated by the Crime Committee, so that there 
would be a repository in the American legal system of what has 
happened, to give us a clearer picture; and we wouldn’t have to 
hold an almost infinite number of hearings, hearing special cases 
of other peopling that are so aggrieved. 

And can I invite our distinguished witnesses — Brian Walsh, do 
you want to take a crack at that please, sir? 

Mr. Walsh. I think it is a terrific idea. I can’t say it is quite to 
the level or to the extent that you have suggested yet, but there 
have been some efforts that we have undertaken in collaboration 
with others. I know that NACDL, for example, collects these types 
of cases. And also we have an Overcriminalized.com Web site 
where we have begun to publish these stories. 

So it is an opportunity for us to have a sort of central place. Peo- 
ple will e-mail us on a fairly regular basis, and not all of the stories 
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have been published yet, but we would certainly be interested in 
pursuing that. 

One of the other features that we developed with NACDL was an 
e-mail list notification of new bills going through Congress that ac- 
tually have these types of provisions in them; and people can sub- 
scribe to that, the Legislative Update Alert. But we are working to 
try to do exactly what you are suggesting. And we would be de- 
lighted to help the Committee to help develop that even further. 

Professor Smith also encouraged me to mention “One Nation 
Under Arrest” which is a book we published that has some of these 
stories in them, about a couple dozen. 

Mr. Weissman. I agree with that. Oversight is an important 
function of this body, as you know, and that is fundamentally what 
you are talking about, oversight of how the executive branch is 
handling these cases. So I think that is important to do. 

But I do want to caution, you have been focusing on these eso- 
teric, highly technical crimes. It is easy to do that. And you get a 
lot of fair notice problems that is fairly serious there. But the prob- 
lem of overcriminalization exists even with real crimes. I think this 
goes back to something Judge Gohmert mentioned. Even real 
crimes that we all would agree are heinous, immoral acts, you still 
have poor crime definitions causing problems there. 

For example, the Federal child pornography statute. It requires, 
as passed by Congress, you have to know you are receiving some- 
thing and you have to know that the thing you are receiving is a 
visual depiction. That is all Congress said about the mens rea re- 
quirements. What don’t you have to know? What matters? You 
don’t have to know that it is sexually explicit. You don’t have to 
know that it is minors engaging in sex. Congress did not require 
mens rea. Those are the things that you need to know. Those are 
the facts that are essential to say it is blameworthiness. 

And the Supreme Court construed that statute and they read in 
a mens rea requirement, so they fixed that problem. But the fact 
is it was a problem. 

The fact, also going back to prosecutorial discretion, is the Jus- 
tice Department argued in that case, the excitement video case. 
Oh, you don’t have to know it is sexually explicit conduct involving 
minors. As long as you know it is a video, that is enough. I mean, 
that is insane. 

But the point is simply to illustrate, again, the limitations of 
prosecutorial discretion and also to see that even when we are talk- 
ing about real crimes, malem in se real crimes, crimes that should 
be punished, there, too, you have problems with crime definition. 

So it is not just the technical regulatory offenses, it is all crimes. 
That is how deep and corrosive the problem of overcriminalization 
is. 

Mr. Conyers. You are quite right that merely collecting these 
without making that kind of analysis would be overlooking a very 
huge part of the problem. 

What about the president of the Defense Lawyers Association? 
How does this strike you, sir. 

Mr. La VINE. Certainly we are in the process, working with Herit- 
age Foundation and others, to try to collect the anecdotal evidence 
to support the reforms that we are asking Congress to enact. And 
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part of that deals with the two separate issues, as Professor Smith 
discussed. One is the overcriminalization issue itself and the re- 
quirement that statutes are particularly described with the conduct 
that the citizen should know is wrong, both the act itself and the 
mental state that goes along with it. That is what we have been 
talking about foe the last couple of hours and weeks with this re- 
port. 

The other issue is overfederalization, if I may be so bold, as a 
perspective from a practicing lawyer who has been trying cases for 
over 36 years, 11 years as a prosecutor, 25 years as a defense law- 
yer. The reality is prosecutors don’t often use the appropriate dis- 
cretion, and when they don’t, judges are not acting independently. 
Which is why we are suggesting the rule of lenity, and where you 
need to put this in perspective. 

Judge Gohmert is a State court judge in east Texas where it was 
his — Judge Poe, it was the same thing. Nobody would say that 
these judges were not independent. But in some Federal circuits, 
the reality is otherwise. The judges rubber-stamp what prosecutors 
do. 

So in the context of what we are attempting to do is to collect 
these anecdotal stories to eventually being able to present them to 
you, so that you can see not just the construct that we are talking 
about here, that we have really been using the “Without Intent” re- 
port to give you the basics of the 109th Congress and how that was 
a snapshot of things that were wrong in that context. 

Obviously the problem is much larger than that. And when you 
see it here, you assume that judges would exercise discretion in 
Mr. Schoenwetter’s case, and you assume prosecutors would exer- 
cise discretion in Mr. Unser’s case, but the fact is they didn’t. 

And in the Georgia Thompson case we spoke about earlier, they 
didn’t. And the reason they didn’t is manifold. Maybe the local poli- 
tics, maybe the regulatory agency is looking to justify its budget for 
that year and has to have so many scalps. Maybe that regulatory 
agency, I suspect in the Unser case, was pushing the local pros- 
ecutor and the judge did not have the independence — we might call 
it something else, might not be public — to say that this is wrong. 
There has to be a mental state and intentional construct to it. 
There has to be a conscious objective or desire to engage in conduct 
that is against the law. 

So to answer your question shortly, yes, we will do everything we 
can to attempt to collect these and find maybe perhaps a way to 
get them to you in a repository that would help you to expand some 
of the issues we talked about here today. 

Mr. Conyers. Thank you so much. 

Just close on this. Chairman Scott, and Judge Gohmert. I still 
think that the drug problem — am I right that we put a trillion dol- 
lars in fighting the so-called drug war over the last decades? We 
are not sure how much money we spent. 

We are not sure how much money we spent. But the whole idea 
is that we have put an enormous amount of Federal money into 
this. States have also put an enormous amount of money, and yet 
the treatment of this offense as a health problem is minimized. 
Many people are imprisoned with a health problem which is only 
aggravated, certainly while they are there, and maybe even worse 
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when they get out. And it overlooks a sort of more commonsense 
approach. 

So the last thing that I think makes this a good idea is that, 
more than anything else, we educate the American people; the citi- 
zens themselves begin to understand the kind of problems that we 
have taken up here today with all of you experts. 

And so I thank you very much for the time, and I hope that we 
can continue this discussion after this hearing. 

Mr. Scott. Thank you. 

I just have one final question for Mr. Walsh. 

You have presented Subcommittee staff with draft legislation as 
to what we should be doing about reform. Can you describe that 
legislation to us? 

Mr. Walsh. The draft is based on the recommendation in the 
“Without Intent” report that basically would require Congress to 
analyze what it is that it is doing each time it criminalizes. So for 
any new or modified criminal offense or penalty that went through 
Congress, the recommendation would be in that legislation that 
there would have to be a report generated before there was floor 
debate on the criminal penalties. 

There is already so much criminalization that it makes sense 
that if there is going to be any new criminalization. Congress 
should have to describe what is the problem we are trying to solve 
here, with specificity. How is the mens rea requirement supposed 
to work? What about existing Federal and State law? How does 
that overlap with the new law that is being proposed? 

In addition, how does this impact the federalism implications? 
What are the implications for that, that both Mr. Lavine and Pro- 
fessor Smith have and others mentioned, during this panel? So that 
list of requirements would basically help Congress really to stop, 
look, and focus on the work that it is doing in criminalization, de- 
cide whether this is really needed? Is there really a motivating fac- 
tor, or could this act already be charged? 

Many times the crimes that we hear about that result in new 
criminalization are in fact already charged. One of the great exam- 
ples of this is the carjacking offenses that ended up being Federal 
crimes, and yet those specific crimes that were used were a hor- 
rible tragic crime, but the perpetrators were both sentenced to life 
sentences in Maryland under State law. So there was already exist- 
ing law; there wasn’t a need for Federal law in this case. 

So explaining what it is that Congress is doing. And in addition, 
the recommendation of NACDL and the Heritage Foundation that 
is embodied in that legislation would be that the agencies would 
have to describe all their new criminalization. Right now, there is 
so much of it that it is hard to really get a handle on when the 
agencies propose rules that have criminal penalties or offenses in 
them. 

In addition, whenever these agencies make a referral to the Jus- 
tice Department for prosecution, what is the criminal offense in 
statutory code that they are saying justifies this criminal referral? 
What is the regulation in the Code of Federal Regulations that jus- 
tifies it? That basically puts them on notice and also puts Congress 
on notice of how these new laws and these new regulations are 
being used. 
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So that is the general gist of it. We think that there are some 
really good points in it that would be useful to the Committee for 
its consideration as it is considering legislation. 

Mr. Scott. Thank you. 

I had a conversation with somebody earlier today and we men- 
tioned carjacking. And if you are the victim of carjacking, you do 
not call the FBI, you call the local police. 

Mr. Walsh. That is right. 

Mr. Scott. Judge Gohmert. 

Mr. Gohmert. Thank you. Chairman. 

Looking at this — and of course, Mr. Walsh, the book you put to- 
gether, “One Nation Under Arrest,” really eye-opening. And I men- 
tioned before, it makes Kafka’s novels look tame compared to what 
we have done to people, all the uncertainty. 

I look at a law like this that has so grievously, adversely affected 
Mr. Schoenwetter. When you include language in a law that says 
“in violation of any law or regulation of any State or in violation 
of any foreign law,” we just embraced every foreign law in every 
country? I know this was passed before I ever got to Congress, but 
I bet there is language in some that have been passed more re- 
cently that include broad language like that, but we have no busi- 
ness embracing all foreign laws. 

And I would tend to think that one of the solutions, from hearing 
our panelists, the testimony, is that I am not sure that we should 
have any law that is punishable by incarceration that is not made 
a law by the legislative body. Leaving that to regulators that are 
unelected, some of them are unappointed — they are certainly 
unconfirmed, they are just unaccountable — out there passing regu- 
lations as they see fit, heck, they may have even come up with the 
regulation that says you can’t park a snowmobile under a tree for 
all we know. But if it is serious enough to take away someone’s 
freedom, then it ought to be serious enough to come before Con- 
gress. 

And then, of course, the criminal intent issue, to require that 
where there is no mention that there has to be some criminal in- 
tent. These statutes that captured the acts of Mr. Schoenwetter 
and Mr. Unser, there appears to be a knowing requirement — not 
knowing of any violation, but knowing that you are on a snow- 
mobile or knowing that you are purchasing lobsters, and I am not 
sure how much sense that made. I would have thought perhaps 
that lobsters would be safer and cleaner in a plastic bag instead 
of cardboard. Who knew? But anyway, it just seems like if it is im- 
portant enough to take away somebody’s freedom, it ought to come 
from the legislative branch. 

Chairman Conyers, I know that you and Chairman Scott have 
both made a great deal of effort over the last 3V2 years to do over- 
sight, but there is just so much to do. I think you did better, per- 
haps, than we did my first couple of years here, but I appreciate 
your efforts in that regard. But we can see there is just so much 
area that needs oversight. We better clean up the laws so that it 
is not quite so broad in the areas of abuse, so that there is not as 
much discretion as Professor Smith points out has created some of 
the problems. 
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But I appreciate former Attorney General Ed Meese’s efforts in 
trying to push this and bringing this to the forefront. And regard- 
less, you never know how politics is, whether Democrats or Repub- 
licans are in the majority after this, it doesn’t matter, this is so se- 
rious. We are talking about people’s freedom and the way it ad- 
versely affects people’s faith in their government, or lack thereof. 
We have got to get this cleaned up. Thank you very much for help- 
ing us bring this to the front. 

Mr. ScHOENWETTER. Chairman Scott, can I make a remark in re- 
gard to something Judge Gohmert said? 

Mr. Scott. Yes. 

Mr. ScHOENWETTER. You talk about the Lacey Act. What hap- 
pened with us was — and this is to the best of my recollection — the 
Lacey Act was rewritten. The original Lacey Act said “any foreign 
law or regulation.” The rewriting of it said “any foreign law.” So 
we objected on the grounds that we were accused of violating regu- 
lations. It was semantics, of course. But the judge found that it was 
the intent of Congress to add “regulations” into that; that they just 
forgot to do it. 

So actually, I think I spent — I was sentenced to 8 years in prison 
because Congress intended to put in “regulations” but decided it 
just was understood. 

Mr. Gohmert. So when I talked in terms of us allowing Federal 
unelected, unaccountable bureaucrats to make regulations that 
capture people, heaven knows how those regulator-makers in other 
countries were doing that. It sounds like in Honduras they cer- 
tainly disagreed with our government’s approach to their own laws. 
So I appreciate that point. 

Thanks, Chairman. 

Mr. ScHOENWETTER. Thank you. Judge Gohmert. 

Mr. Scott. I just have one last question for Professor Podgor. 

Would one short bill be sufficient to create a default of mens rea? 

Ms. Podgor. I think so. It is one provision within the Model 
Penal Code, so I see no reason why it couldn’t be accomplished 
with one short bill. 

Mr. Scott. I thank all of our witnesses for your testimony. 

Without objection, the joint report “Without Intent, How Con- 
gress Is Eroding the Criminal Intent Requirement in Federal Law” 
by the Heritage Foundation and National Association of Criminal 
Defense Lawyers will be included in the record. 

The memo, “Enacting Principled, Nonpartisan Criminal-Law Re- 
form, A Memo to President-elect Obama” by Brian Walsh will also 
be included in the record. 

The hearing record will remain open for 1 week for submission 
of additional materials. We may have written questions for you. If 
you would respond to them, if they are sent to you, as promptly as 
possible so your answers can be made part of the record. 

Without objection, the Subcommittee stands adjourned. Thank 
you very much. 

[Whereupon, at 5:06 p.m., the Subcommittee was adjourned.] 
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“Reining in Overcriminalization: Assessing the Problems, Proposing Solntions” 


Thank you Chainnan Scott, Ranking Member Gohmert, and Members of the Committee 
for inviting me here to testify.' More importantly, thank you for holding this hearing to 
address the serious injustices and other dangers caused by the problems of 
overcriminalization. My name is Brian Walsh, and 1 am the Senior Legal Research 
Fellow in The Heritage Foundation’s Center for Legal & Judicial Studies. The views I 
express in this testimony are my own and should not be construed as representing any 
official position of The Heritage Foundation. 

I direct Heritage’s projects on countering the abuse of the criminal law and criminal 
process, particularly at the federal level. My work focuses on overcriminalization, which 
includes the proliferation of vague, overbroad criminal offenses that lack mens rea 
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Law. 'I'liL; HifRirAGL Tolindation & National Assoc lAnoN ot Criminal Dltlnsl L awylrs (April 
2010) [hereinafter Without Intent], available at http://repoi1.heritage.org/sr0077. Much of this testimony is 
adapted from Without Intent. Nevertheless, the views and opinions stated herein, as well as any en'ors or 
omissions, are mv own. 
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(guilty-mind or criminal-intent) requirements that are adequate to protect the innocent 
from unjust prosecution and punishment. 

The Heritage Foundation has been involved in and leading efforts to combat 
overcriminalization for most of the past decade. Several factors have motivated this 
work. The first was the long-term work of former U S. Attorney General Ed Meese, my 
distinguished Heritage Foundation colleague, to reform federal criminal law. Among 
similar efforts, Ed Meese chaired the American Bar Association’s Task Force on the 
Federalization of Criminal Law, which issued its consensus report in 1998.^ The Task 
Force cataloged the enormous number of federal criminal offenses that encroach on the 
authority of the States as separate sovereigns to administer criminal justice in their 
geographic territory. Tt collected evidence that criminal-law legislation was often enacted 
into law despite being “misguided, unnecessary, and even harmful” because many 
lawmakers believe criminal-law legislation to be politically popular. Such findings 
corroborated work by leading academics identifying and analyzing the problems and 
dangers of overcriminalization. 

But probably the primary motivation was the ever-increasing evidence that individuals 
like Bobby Unser and Abbie Schoenwetter, who are testifying at today’s hearing, Georgia 
Thompson,’ Krister Evertson,"' and George and Kathy Norris," were being prosecuted 
and, in many cases, spending time in federal prison for conduct that none of us would 
imagine is criminal. We have learned of scores and scores of such cases and, in most, it 
made no difference that the person never intended to violate any law and never knew that 
their actions were prohibited by law or otherwise wrongful. Yet their lives and livelihood 
were ruined as a result of unjust, poorly drafted criminal laws. 

The problems of overcriminalization cut across all segments of American society. 
Placing thousands of vague, overbroad criminal laws in the hands of government officials 
means that no one is safe from unjust prosecution and punishment.’’ Many of these 
criminal laws punish conduct that the average person would not guess is prohibited. The 
body of criminal law thus fails to meet one of the primary requirements of due process: 
providing individuals with fair notice of what conduct can be punished criminally. 


2 

Crminat, Justice Section, Americ.an Bar Association, The Federalization of Criminal Law 
(1998). 

Uiiiled Slates v. Thompson, 484 F.3d 877 (7lh Cir. 2007) (overluming an egregious conviclion under Qie 
federal "'honest sendees'’ fraud statute, 1 8 U.S.C. 1 346, against Wisconsin civil sen'ant Georgia 
Thompson). 

Over-CriminaUzation of Condiict/Over-Fecieralization of Criminal Law: Hearing Before the Subcomm. 
on Crime, Terrorism, and Homeland Security of the H. Comm, on the Judiciary^, 11 1th Cong. (2009) 
(written statement of Krister Evertson). 

Over-Criminalization of Conduct/Ch’er-T'ederalization of Criminal Law: Hearing Before the Subcomm. 
on Crime, Terrorism, and Homeland Security of the H. Comm, on the Judiciary^ 1 1 1th Cong. (2009) 

( written statement of Kathy Norris). 

See Haivcy A. Silvcrglatc, Three Felonies .vD.vy: How the Feds T.vrget the Innocent xxxv (2009) 
(obseiving that many federal statutes “have been stretched by prosecutors, often with the connivance of hie 
federal courts, to cover a vast airay of activities neither clearly defined nor intuitively obvious as crimes, 
both in commerce and in daily life”). 


2 



As a result of these problems, all that separates almost any productive, hard-working 
American from federal prison time are the laws of probability and the discretion of 
federal prosecutors. As criminal defense and civil rights attorney Harvey Silverglate has 
characterized it in his recent book on overcriminalization, there are so many vague, 
overbroad criminal offenses in federal law that almost every hard-working American 
commits at least one federal felony a day.^ 

The dangerous state into which federal criminal law has fallen has compelled a strange- 
bedfellows array of individuals and organizations to come together to fight 
overcriminalization. The surprising range of organizations that, for e.vample, e.vpressly 
support the need for today’s hearing is broad and impressive: the American Bar 
Association, American Civil Liberties Union, Families Against Mandatory Minimums, 
The Heritage Foundation, Manhattan Institute, National Association of Criminal Defense 
Lawyers, and National Federation of Independent Business. These organizations 
represent an important cross-section of the coalition working against overcriminalization. 
But they are a relatively small number of all of the individuals and organizations that are 
working together to understand the causes and cfl'ccts of overcriminalization, educate 
Congress and the American people about its dangers, and develop practical and effective 
solutions. The Overcriminalization Worldng Group, for example, includes at least a 
dozen other organizations that routinely work together to educate the public and Congress 
on specific issues and develop principles that can be supported by a wide array of 
organizations. 

These organizations do not see eye to eye on many important issues. But they have put 
their disagreements aside to establish common ground on the problems of 
overcriminalization and a common framework for addressing its root causes. This is 
because there is no disagreement that federal criminal law is seriously broken and getting 
worse every week.® In an age of often intense and bitter partisanship, this surprising 
collaboration speaks volumes. It expresses the good faith of those who share overlapping 
conceptions of a fundamental goal: to make the criminal justice system as good as it can 
be and as good as Americans rightly expect it to be. The organizations have differing 
ideas about how to get to that place, but the broad support for today’s hearing is a sign of 
the similarly broad support for returning federal criminal law to its proper foundations in 
the fundamental principles of justice. 

This was the spirit in which The Heritage Foundation and the National Association of 
Criminal Defense Lawyers (NACDL) came together to conduct an unprecedented study 
of Congress’s legislative process that so often produces severely flawed criminal offenses 
and penalties. The study culminated in a joint report. Without Intent: How Congress Is 
Eroding the Criminal Intent Requirement in Federal Law, which NACDL’s Tiffany 
Joslyn and I co-authored.’ We focused on several fundamental problems. 


' See id. 

^ See, e.g., Jolm S. Baker, Jr., Revisiting the Explosive Growth of Federal Crimes, HERITAGE FOLiNDATION 
L. Memo. No. 26, June 16, 2008, at 1 (finding that from 2000 through 2007 Congress enacted an average of 
56.5 crimes a year, or slightly more than one a week for eveiy week of the year). 

Without Intent, supra note 1 . 
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The first problem, the erosion of metis rea requirements, has serious implications. It is a 
fundamental principle of criminal law that, before criminal punishment can be imposed, 
the government must prove both a guilty act (adits reus) and a guilty mind (mens rea). 
Despite this rule, omission of mens rea requirements has become commonplace in federal 
criminal statutes. Where Congress does include a mens rea requirement, it is often so 
weak that it does not protect defendants from punishment for making honest mistakes or 
engaging in conduct that was not sufficiently wrongful to give notice of possible criminal 
responsibility. The resulting criminal offenses fail to satisfy the necessary and well- 
estahlished principle that criminal liability rests upon an “evil-meaning mind” and an 
“evil-doing hand.”*® Without an adequate mens rea requirement, the principle of fair 
notice is lost when criminal punishment is imposed for conduct that does not conform to 
what reason or experience would suggest may be illegal." 

Second, federal criminal offenses are frequently drafted without the clarity and specificity 
that have traditionally been required for the imposition of criminal liability. As the ABA 
Task Force found, federal criminal statutes often prohibit such exceedingly broad ranges 
of conduct, in language that is vague and imprecise, that few lawyers, much less non- 
lawyers, could determine with any degree of certainty what specific conduct is actually 
illegal. And even when the adits reus is described with clarity, the mens rea requirement 
may he imprecise. A common result of poor legislative drafting is uncertainty as to 
whether a mens rea term in a criminal offense applies to all of the elements of the offense 
or, if not, as to which elements it does apply. 

The third problem, regulatory criminalization, occurs when Congress delegates its 
legislative authority to define criminal offenses to another body, typically an executive 
branch agency. This empowers the unelected officials who direct that agency to decide 
what conduct will be punished criminally, rather than requiring Congress to make that 
determination itself. Through this process, the executive branch of the federal 
government ends up playing a far more substantial role in causing overcriminalization 
than the limited role the Constitution grants to the President of signing or vetoing 
legislation. 

In the usual case of regulatory criminalization. Congress passes a statute that establishes a 
criminal penalty for the violation of any regulation, rule, or order promulgated by the 
agency or an official acting on behalf of that agency. The statute might include mens rea 
terminology; for example, criminal responsibility might extend to “anyone who 
knowingly violates any regulation.”" However, statutes authorizing regulatory 
criminalization often fail to include any mens rea terminology, and nothing guarantees 
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that the executive agency promulgating the criminal regulations will include a mens rea 
requirement, let alone an adequate one. 

The explosive growth that federal criminal law has undergone in recent decades should 
alone be sufficiently troubling to anyone in a free society. When coupled with the 
disappearance of adequate mens rea requirements, the proliferation of poorly drafted 
criminal offenses that are vague and overbroad, and the widespread delegation to 
unelected officials of Congress’s authority to criminalize, the expanded federal criminal 
law becomes a broad template for the misuse and abuse of governmental power. 

The Without Intent Report 

For our joint Wilhou/ Intent report. Heritage and NACDL studied Congress’s legislative 
process for developing non-violent criminal offenses and penalties. This study began 
with the working hypothesis that debate and oversight of proposed legislation in the 
House and Senate Judiciary Committees might improve the clarity of criminal offenses in 
bills moving through Congress and strengthen their mens rea requirements. The 
Judiciary Committees have special expertise in criminal law, criminal justice legislation, 
and related matters, and according to House and Senate rules, only the Judiciary 
Committees have express jurisdiction over criminal law and punishment. 

Tn order to test this hypothesis, the study considered two questions: 

1. How well do the mens rea requirements in each offense studied protect 
innocent actors, defined as those who lack the intent to violate the law or 
the knowledge that their conduct is unlawful or sufficiently wrongful to 
put them on notice of possible criminal liability? 

2. Is there a correlation between the protection afforded by a bill’s mens rea 
requirements and its enactment, passage by a chamber, or consideration by 
a Judiciary Committee? 

The Without Intent report itself provides the detailed findings of the study. I will only 
summarize them here. 

The Report’s Findings 

The Without Intent report analyzed non-violent, non-drug criminal offenses in 203 pieces 
of legislation introduced during the course of the 109th Congress (2005-2006). Because 
many of the bills included more than one criminal offense meeting the study’s criteria, 
the number of criminal offenses included in the study ended up being 446 in total. Each 
offense’s mens rea requirement was analyzed and graded as Strong, Moderate, Weak, or 
None. If the mens rea fell between two categories, it was assigned an intermediate grade. 
In order to give the benefit of the doubt to congressional drafting, however, these 
intermediate ratings were characterized as having the higher, more protective grade for 
the purposes of the study. 
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After analysis of all 446 non-violent, non-drug criminal offenses introduced during the 
109th Congress, our study found that approximately 57 percent of the studied offenses 
introduced, and approximately 63 percent of the studied offenses enacted, had inadequate 
(None or Weak) mens rea requirements. Just slightly more than 8 percent of all offenses 
studied had protective, properly drafted mem rea requirements (Strong). 

Looking at each level of mens rea protection, we found that 25 percent of all non-violent 
offenses introduced did not require a prosecutor, court, or jury to engage in a meaningful 
consideration of a criminal defendant’s state of mind. In other words, one quarter of all 
criminal penalties introduced either had no mens rea requirement or contained 
terminology such as “should have known” that provides almost no mens rea protection 
for the accused. Another 32 percent used Weak mens rea requirements, such as those 
relying on the term “knowingly” to introduce the language of the offense and which 
excludes only accidental or inadvertent conduct from criminal punishment. 

Approximately one-third of the studied offenses in the report had mens rea requirements 
in the Moderate category. The language of an offense classified as Moderate is more 
likely than not to prevent an individual from being found guilty if the individual did not 
intend to violate a law and did not know that his conduct was unlawful or sufficiently 
wrongful so as to put him on notice of possible criminal responsibility. Finally, as 
mentioned above, only one out of every 12 offenses introduced contained mens rea 
requirements protective enough to be categorized as Strong. 

In addition to direct analysis of the criminal intent framework of every non-violent, non- 
drug offense introduced in the 109th Congress, the Withoirt Intent report also explored 
how many of the 446 criminal offenses were referred to the House or Senate Judiciary 
Committee, that is, the congressional committees with the express jurisdiction and most 
expertise for properly vetting all new criminal laws. The report found that only 48 
percent of the bills studied were referred to the respective Judiciary Committee. 

The study also analyzed how referral or non-referral to the House and Senate Judiciary 
Committees, one of three specified actions taken by a Judiciary Committee (hearing, 
markup, or reporting out), and passage or enactment of the offense correlated with the 
overall strength of the mens rea requirements included in the bills reviewed. 
Collectively, the data provided very little evidence that these actions by Congress 
correlated with stronger, more protective mens rea requirements. The exception is that 
statistically significant correlations were found with markup or reporting by the House 
Judiciary Committee. Offenses that had been subject to either of these two actions in the 
House Judiciary Committee tended have stronger, more protective mens rea 
requirements. No such relationship with congressional actions was found, however, in 
the Senate. 

The Report’s Conclusions 

From these findings, the Without Intent report reaches several conclusions regarding the 
current state of the federal legislative process for criminal law creation. First and 
foremost, the report concludes that non-violent criminal offenses lacking adequate mens 
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rea requirements are ubiquitous at every stage of the legislative process. Second, the 
report finds that Congress consistently neglects the special expertise of the House and 
Senate Judiciary Committees when drafting criminal offenses or penalties. Third, the 
report indicates that the proliferation of federal criminal law is rapidly expanding. 
Fourth, the report reveals that poor legislative draftsmanship is commonplace. And 
finally, the report illustrates that criminal lawmaking authority is regularly and 
inappropriately delegated to non-congressional bodies. 

With regard to the first conclusion, it is apparent from the legislation studied that bills 
with non-violent, non-drug criminal offenses lack adequate mens rea protections at all 
stages of the legislative process. Beyond the statistics mentioned for all non-violent 
criminal offenses introduced in the 109th Congress, similar drafting failures appear 
among offenses that were enacted into law and those that were passed by at least one 
chamber. Appro.ximately 63 percent of the offenses passed by a chamber and 64 percent 
of the offenses actually enacted into law had wholly inadequate mens rea requirements. 
This data is indicative of a much larger problem that requires the immediate attention of 
congressional decision-makers. 

The findings of the Without Intent report also reveal that Congress neglects the special 
expertise of the House and Senate Judiciary Committees when engaging in the legislative 
process. Over one-half (52 percent) of the criminal offenses in the study were neither 
referred to a Judiciary Committee nor subject to any oversight by either committee. In 
addition, the study frequently uncovered criminal offenses that were buried in much 
larger bills entirely unrelated to criminal law and punishment. The result of such 
circumvention of the Judiciary Committees is a lack of proper oversight from the 
Members of Congress (and their staffs) who are best situated to evaluate and analyze new 
criminal legislation. 

Next, the Without Intent report makes note of the fact that the federal criminal law is 
currently expanding at an increasingly exponential rate. From 2000 to 2007, Congress 
created 452 entirely new crimes, legislating at a rate of over one new crime each week for 
every week of every year.” Without adequate mens rea requirements, these federal 
criminal offenses greatly increase the danger that otherwise law-abiding individuals will 
find themselves facing prosecution and even prison time in the federal system. 
Moreover, these numbers do not accurately capture the full magnitude of the effect that 
regulatory criminalization plays in the grand scheme of overcriminalization. 

On a qualitative note, the report also highlights the common observation that Congress 
frequently fails to speak clearly and with the necessary specificity when legislating 
criminal offenses. This ambiguity can have serious consequences in all legislative 
drafting. In the criminal context, however, the consequence can be particularly dire when 
legislative language is vague, unclear, or confusing: the misuse of governmental power to 
unjustly deprive individuals of their physical freedom. 
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Memo. No. 26, June 16, 2008, at I . 
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In addition to these four conclusions, the sheer volume of regulatory criminalization 
authorized in the studied offenses demonstrates that congressional delegation of its 
authority to make criminal law occurs at every stage of the legislative process and, 
notably, more frequently in those studied offenses that were either passed or enacted into 
law. Specifically, 14 percent of all proposed non-violent offenses included some form of 
regulatory criminalization. That increases to 17 percent among only those offenses 
passed by either the House or Senate. The figure increases again to 22 percent when 
discussing offenses actually enacted. This phenomenon contributes greatly to the 
explosive growth of federal criminal law and the corresponding erosion of adequate mens 
rea requirements. 

Recommended Reforms 

The scope of the Wilhoul Intent report was not limited to identifying the problems and 
causes of federal overcriminalization. The study was conducted in the context of 
concerted efforts by the broad range of organizations in, or working with, the 
overcriminalization coalition to educate Congress on these problems and develop 
effective, practical solutions. These organizations have met with increasing frequency in 
the past two years with Members of Congress and their staffs, leading academics and 
legal practitioners, and with one another to identify and develop principled, non-partisan 
reform proposals.*'* The Without Intent report borrowed heavily from the coalition’s 
efforts and selected the five reforms that are best suited to redress the problems on which 
the study focused. Several members of the coalition have begun initial crafting and 
vetting of legislative language to begin discussing with Members of Congress. The hope 
is that Members will adopt some of the ideas in the draft language for their own reform 
bills. The current expectation is that bills consistent with such reforms will have 
bipartisan support. 

The five reforms addressed by Without Intent are: 

1. Enact default rules of interpretation ensuring that mens rea requirements 
are adequate to protect against unjust conviction. 

2. Codify the rule of lenity, which grants defendants the benefit of the doubt 
when Congress fails to legislate clearly. 

3. Require adequate Judiciary Committee oversight of every bill proposing 
criminal offenses or penalties. 

4. Provide detailed written justification for and analysis of all new federal 
criminalization. 

5. Redouble efforts to draft every federal criminal offense clearly and 
precisely. 


See generally Brian W. Walsh. Enacting Principled, Nonpartisan Criminal-Lasv Reform. Hlru'AGE 
Found.ation Spf.ci.alRep. No. 42, .Tuly 9, 2009. 
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1 . Enact Default Mens Rea Rules 

Perhaps the most straightforward and effective reform to help ensure that innocent 
individuals are protected from unjust conviction under federal criminal offenses would be 
to codify default rules for the interpretation and application of mens rea requirements.*’ 
The first part of this reform would address the unintentional omission of mens rea 
terminology by directing federal courts to read a default mens rea requirement into any 
criminal offense that lacks one.*** Adopting this reform would help law-abiding 
individuals know in advance which criminal offenses carry an unavoidable risk of 
criminal punishment and safeguard against unintentional congressional omissions of 
mens rea requirements. 

The second part of this reform would direct courts to apply any introductory or blanket 
mens rea terms in a criminal offense to each element of the offense.*’ This reform would 
eliminate much of the uncertainty that exists in federal criminal law over the extent to 
which an offense’s mens rea terminology applies to all of the offense’s elements and 
greatly reduce the disparities that exist among the federal courts in the interpretation and 
application of mens rea requirements. 

Implementing these two reforms would improve the mens rea protections throughout 
federal criminal law and force Congress to give careful consideration to mens rea 
requirements when adding or modifying criminal offenses. 

2. Codify the Rile of Lenity 

A related statutory reform that would reduce the risk of injustice stemming from criminal 
offenses that lack clarity or specificity would be to codify the common-law rule of lenity. 
The rule of lenity directs a court, when construing an ambiguous criminal law, to resolve 
the ambiguity in favor of the defendant.** Granting the benefit of the doubt to the 
defendant is consistent with the well-known rules that all defendants are presumed 
innocent and that the government bears the burden of proving beyond a reasonable doubt 
every element of the crime with which a defendant is charged.*’ Expressly requiring 
federal courts to apply the rule of lenity to federal criminal law would simply codify what 
the Supreme Court has called a fundamental rule of statutory construction and cited as a 


Altliougli the Model Penal Code’s foraiulation is not sufficiently protective of the innocent, it does 
include default mens /va provisions. See MODEL PENAL CODE § 2.02(1) (2009) C'Mmimum Requirements 
of Culpability”); id. § 2.02(3) (‘'Culpability Required Unless Otherwise Provided”); id. § 2.02(4) 
CTreseribed Culpability Requirement Applies to All Material Elements”). 

Cf. id. § 2.02(3) ("CulpabiliU Required Unless Otherwise Provided”). 

17 ' 

Id. § 2.02(4) ("When the law defining an offense prescribes the kind of culpabiliU that is sirfficient for 
the commission of an offense, without distinguishing among the material elements thereof, such provision 
shall apply to all the material elements of the offense, unless a contrary purpose plainlv appears.”). 

See, e.g.. United States v. Santos, 128 S. Ct. 2020, 2025 (2008). 

See Taylor v. Kentucky, 436 U.8. 478, 483-87 (1978) (explaining the presumption of innocence and the 
government's burden of demonstrating tlie defendant’s guilt beyond a reasonable doubt); Estelle v. 
Williams, 425 U.S. 501, 503 (1 976) (“The presumption of innocence... is a basic component of a fair trial 
under our system of criminal justice.”). 
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wise principle that it has long followed.^” Despite the Supreme Court’s statements of its 
importance, the rule has not been unifonnly or consistently applied by the lower federal 
courts. It would require Members of Congress to legislate more carefully and 
thoughtfully, with the knowledge that courts would be forbidden from “filling in” any 
inadvertent gaps left in criminal offenses. A statutory rule of lenity would protect 
individuals from unjust criminal punishment under vague, unclear, and confusing 
offenses by reinforcing the principle of legality, which holds that no conduct should be 
punished criminally “unless forbidden by law [that] gives advance warning that such 
conduct is criminal.”^' 

3 . Require Sequential Referral to the Judiciary CommiUees 

A third recommended reform is to change congressional rules and procedure to ensure 
that every bill that would add or modify criminal offenses or penalties is subject to 
automatic sequential referral to the Judiciary Committees. As this Committee knows, 
sequential referral is the practice of sending a bill to multiple congressional committees. 
Whereas every new or modified criminal offense introduced in Congress should be 
subject to automatic referral to a Judiciary Committee, more than half of the offenses 
studied in Without Intent received no such referral. Among other benefits, this rule could 
stem the tide of criminalization by forcing Congress to adopt a measured and prioritized 
approach to criminal lawmaking. The House and Senate Judiciary Committees are 
uniquely positioned to evaluate questions that should be answered before Congress 
considers enacting any new criminal offense, including: 

• Whether a new offense is consistent with the Constitution, particularly 
constitutional federalism’s reservation of general police power to the 50 
states; and 

• Whether the approximately 4,450 statutory criminal offenses and tens of 
thousands of regulatory criminal offenses now in federal law already cover 
the conduct being criminalized. 

To avoid overcriminalization, these questions must be answered before Congress 
considers enacting or modifying any criminal offense or penalty. 

Requiring sequential referral of all bills with criminal provisions to the Judiciary 
Committees would also reduce overcriminalization by increasing congressional 
accountability for new criminalization. As it now stands, no single committee can take 
overall responsibility for reducing the proliferation of new (and often unwarranted, ill- 
conceived, and unconstitutional) criminal offenses or for ensuring that adequate mens tea 
requirements are a feature of all new and modified criminal offenses. Automatic 
sequential referral would empower the Judiciary Committees to take responsibility for all 
new criminal provisions. 


United Stales v. Bass, 404 U.S. 336, 347 (1971); aho id. at 348; Bell v. United States, 349 U.S. 81, 
83 (1955). 

Wayne R. LaFave, Crtminai,1..aw 1 1 (4tli ed. 2003). 
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4. Require Reporting on All New Criminalization 

The fourth reform is a reporting requirement for all new federal criminalization and 
would work hand-in-hand with the sequential referral reform. It would require the 
federal government to produce a public report that includes much of the infonnation 
necessary to assess the purported justification, costs, and benefits of all new 
criminalization. 

By requiring the federal government to perform basic but thorough reporting on the 
grounds and justification for all new and modified criminal offenses and penalties, this 
reform would raise the level of accountability for new criminalization. A more complete 
list is provided in Without Intent, but for every new or modified criminal offense or 
penalty, Congress should report information such as the following; 

• A description of the problem that the new or modified criminal offense or 
penalty is intended to redress, including an account of the perceived gaps 
in existing law, the wrongful conduct that is cuirently going unpunished or 
under-punished, and any specific cases or concerns motivating the 
legislation; 

• An analysis of whether the criminal offenses or penalties are consistent 
with constitutional and prudential considerations of federalism; 

• A discussion of any overlap between the conduct to be criminalized and 
conduct already criminalized by existing federal and state law; and 

• A comparison of the new law’s penalties with the penalties under existing 
federal and state laws for comparable conduct. 

Congress should also collect infonnation on criminalization reported by the executive 
branch of the federal government. This information should be compiled and reported 
annually and, at minimum, should include: 

• All new criminal offenses and penalties that federal agencies have added 
to federal regulations and an enumeration of the specific statutory 
authority supporting these regulations; and 

• For each referral that a federal agency makes to the Justice Department for 
possible criminal prosecution, the provision of the United States Code and 
each federal regulation on which the referral is based, the number of 
counts alleged or ultimately charged under each statutory and regulatory 
provision, and the ultimate disposition of each count. 

This reform proposal would require Congress and the federal agencies to engage in more 
extensive deliberations over, and provide factual and constitutional justification for, every 
expansion of the federal criminal law. 
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5 . Focus on Clear and Careful Draftsmanship 

The final reform recommendation would not be reduced to legislative language: Congress 
must employ a slower, more focused and deliberative approach to the creation and 
modification of federal criminal offenses. The importance of legislative drafting cannot 
be overstated, for it is the drafting of the criminal offense that frequently determines 
whether a person who had no intent to violate the law and no knowledge that her conduct 
was unlawful or sufficiently wrongful to put her on notice of possible criminal liability 
will endure prosecution and conviction and lose her freedom. A properly drafted 
criminal offense must: 

• Include an adequate mens rea requirement; 

• Define both the actus reus and the mens rea of the criminal offense in 
clear, precise, and definite terms; and 

• Provide a clear statement of which mens rea terms apply to which 
elements of the offense. 

Criminal offenses frequently fail to define the actus reus in a clear and understandable 
manner and often include an actus reus that is broad, overreaching, or vague. Similarly, 
specifying the proper mens rea requirement for a criminal offense requires great 
deliberation, precision, and clarity. Further, legislative drafters should almost never rely 
merely on a standard mens rea term in the introductory language of a criminal offense. 
Instead, the criminal offenses that provide the best protection against unjust conviction 
are those that include specific intent provisions and provide sufficient clarity and detail to 
ensure that the precise mental state required for each and every act and circumstance in 
the criminal offense is readily ascertainable. 

Finally, Members of Congress drafting criminal legislation must resist the temptation to 
bypass this arduous task by handing it off to unelected regulators. The United States 
Constitution places the power to define criminal responsibility and penalties in the hands 
of the legislative branch. Therefore, it is the responsibility of that branch to ensure that 
no one is criminally punished if Congress itself did not devote the time and resources 
necessary to clearly articulate the precise legal standards giving rise to that punishment. 
This reform could be codified by, for example. Congress’s prohibiting regulatory felonies 
or requiring first violations of regulatory offenses to be punishable by civil penalties only. 

* ^ * 

These five reforms would substantially increase the strength of the protections against 
unjust conviction that Congress includes in criminal offenses and prevent further 
proliferation of federal criminal law. Americans are entitled to no less attention to and no 
less protection of their most basic liberties. 
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Conclusion 

The problems of overcriminalization have been well-documented academically and even 
statistically, but the real toll cannot adequately be captured by scholarship or numbers, no 
matter how skillful. The approximately 4,500 criminal offenses in the U.S. Code, and the 
tens of thousands in the Code of Federal Regulations, have proliferated beyond reason 
and comprehension. Surely when neither the Justice Department nor Congress’s own 
research service can even count the number of crimes in federal law, the average person 
has no hope of knowing what he must do to avoid becoming a federal criminal. 

The damage this does to the American criminal justice system is incalculable. It used to 
be a grave statement to say that someone was “making a federal case” out of something. 
Today, although the penalties for a federal case are severe - and frequently harsh - the 
underlying conduct punished is often laughable. Six months in federal prison for 
(possibly) wandering into a National Wilderness area when you are lost with a friend in a 
blizzard and fighting for your lives. Two years in prison for “abandoning” materials that 
you have properly stored in 3/8-inch-thick stainless steel drams. Two years in prison for 
having a small percentage of inaccuracies in your books and records for a home-based 
orchid business. Eight years in federal prison for agreeing to purchase a typical shipment 
of lobsters that you have no reason to believe violates any law - and indeed does not. All 
these sentences, and the underlying prosecutions, make a mockery of the word “justice” 
in “federal criminal Justice system.” They consume scarce and valuable legal 
enforcement resources that could be spent investigating and prosecuting real criminals or 
hearing legitimate civil and criminal cases. By imposing criminal punishment where 
there is no connection to any rational conception of moral wrongdoing, they severely 
undermine the public’s confidence in and respect for criminal Justice as a whole. 

But at the end of the day, the most severe toll levied by overcriminalization is human. 
Racing legend Bobby Unser will be known for life, not only for his remarkable 
accomplishments, but also for his federal criminal conviction. Krister Evertson is 
currently unable to care for or even visit his 82-year-old mother in Alaska because he is 
on probation and living in a ramshackle aluminum trailer on the lot of an Idaho 
construction company. Abbie Schoenwetter and his family must now labor to overcome 
the unjustified and unnecessary impact of overcriminalization on their health, finances, 
and emotional well-being. All of these human tragedies came about because an unjust 
law was written and placed in the hands of an unreasonable government official. 

These stories testify most eloquently to the irrational injustices of overcriminalization. 
They and unknovv-n victims like them around the country who have not yet had their 
stories told comprise the thousands of human reasons why stopping and reversing the 
trend of overcriminalization fully merits this Committee’s consideration. Thank you 
again for inviting me to testify, and thank you for your principled, bipartisan stance 
against these injustices. 
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A core pnnciple of the Amerikitt system of justue is that mdividuils should not be subjected 
to vTiminal prusembon and vonviction unless they itiienuoiwUy engage in inherently wrongful 
conduct or conduct that they know to be unlauitil. Only m such ctrcurmtances ii a person truly 
Uamewonhy and thus deserving of cnmiiul punishment. This is not just a legal concept; it is the 
lundamental anchor of the cnnnnal justice system. The Henuji^ Foundation and the National 
Association of Cnmmal Defense Lawyers (NACDL) share a common concern that expansnr 
and ill considered criminalizanon has cast the nation's cntmiul law enforcemeiu adnfr fitnn this 
anchor. In the absence of a cleariy articulated nesius between a person's conduct and his mental 
culpability, rnminal laws subject the umocent to unjust prosecution and punishment fior honesr 
mistakes or actions that they had no reason to know arc illegal. 

In recant decades, the federal govrmmem has increasingly employed cnmmal sututes to 
regulate behavior. Congress has invoked this most awesome power of gnvernment-'thc pow 
er to prosecute and imprison — as a regulatory mechanism, something never contemplated by 
the nation's founders. By the end of 2007. the United States Code included over 4,4$0 federal 
crimes; an estimated tens of thousands more are located in the federal regulatory code. Bui 
somethmg fundamental is olten lacking from this tidal wave of penal provisions: meanutgful 
meiu Wti requirements. Metu rca is a Latin term descnbuig a culpable mental state, without 
which there can be no enme. Lamenubly, Congress has enacted scores of laws with weak 
or no mnu rea requirements, the result of a Icgtslaiivr process that IS haphazard at best and 
arbitrary at worst. In doing so. it has eroded the principle of fair notice beyond recognition 
and dangerously impaired the justihcation for criminal punishment that has for centunes been 
based oa an indlviduars intent to commit a wrongful act. This trend undermines confidence 
m government and risks pervasive injustice 

The Heritage Foundation is a research and educational insitniuon whose mission is to for* 
muUte and promote conservative public policies based upon the pnnaples of free enterprise, 
limited government, individual freedom, traditional American values, and a strong nauoniil 
defirnse NACDL is the preeminent organization in the United Stales advancing the goals of 
the criminal defense bar to ensure justice and due process for persons accused of ctlinc or 
wrun^oing and to seek a rational and humane cnminal justice system. While Heritage and 
NACDL by no means share a common overall agenda, the two organizations are united in the 
belief that cnmmal lawmaking must return to its fundamental roots by requinng true blame 
worthiness and providing fair notice of potential cnminal liability Penal staiutes that do not 
provide for a clear and meaningful mas rra requirement are unacceptable. This repon is an 
effort to demonstrate lh« depth and breadth of this probirm. 
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Thrcmgh an analysis oi Icgtsluion introduced tn ihr lOi^th ConjtmH, this repoti shows 
lust how (ar fedcrtil cnminal tawmaking has driffrd from its doctnna) anchor U esiabllshrs 
that the trgislativr process rrguUriy results m the passage of laws that lack adequate inciu 
na requimnents. Fuahrr. it shows that the Icgisbovr process lUclf is Dawed and disjointed. 
The absence of anv uniform or consistent process to calibrate the intent requirements in 
pcTul precisions virtually guarantees the enactment of laws that lack meaningful or consistent 
num tta components. Finally, this report proposes coromonsense. workable solutions that can 
seem, and possibly reverse, this troubling trend. 

Heritage and NACDL are proud to have collaborated on this project. We are confident 
that it will heighten awareness concerning a burgeoning problem (hat transcends political 
affiliation or ideology. Wc are equally confident that foMenng that awareness wtU promote 
pnnctpicd reform, 


Edwin Mecse ill 
The Heritage Foundation 
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Fact Sheet 


Without Intent: How Congress Is Eroding the 
Criminal Intent Requirement in Federal Law 

• A core pnnct|i)e of ihc Aniencan system of justur is that no one should be subjected to rniranai 
punishment for condut't tiut he did not biow was ille^ or utherMxse wiun^fuL 

• This principle of £ur notice, u-hich has been a cornerstone of our chnuiul justice system since 
the nanons founding, is embodied in the tequimnent that, with rate exceptions, the govem- 
niem must prove the defendant acted with mcv we — a "guilty mind" — before subjecting him to 
rrimmal piiiushmcnt. 

• Members of the l<Wth Congress ,2005-2006i proposed 446 cnnunaloflTenses that did not involve 
vinlen«.'e, firearms, drugs and drug trafficking, pornography, or immigration violations. 

• Of these 446 proposed non violent cnminal offenses, 57 percent lacked an adequate mens nra 
requirement. Worse, dunngthe lO^thCoogress. 23 newcnminaloifirnscsihailackan adequate 
mciiJ no lequlrement were enacted into law: 

• Congress's experuse for crafting cnminal offenses resides m the House and Senate Judii iary 
Comrmtiees. Only these committees have express tunsdk'tion o^r federal criminal law, yet of 
the 446 cnrrunal offenses studied, over one-half uTre not sent to the House or Senate Judiciary 
Committees for review and deUberation. 

• fiy consistently neglet'ting the special expertise of the two judiciary committees when dirafting 
crimmal offTenses, Congress is endar^nrig civil bberues 

• Without reforms like those recommended in this report, mnocertt individuals are at risk of iin- 
)ust t-onviction under federal crunioal oflenses that have uudequate m<.iu reu requirements 

Recommendations 

Congress shnuld: 

• Enact default rules of interpretation ensuring that guilry-ininil requirements are adequate lo 
protect against unjust conviction. 

• Codify the rule of lenity, which grants defendants the benefit of the doubt when Congress fails 
to legislate clearly 

• Require adequate judiciary committee oversight of every bill proposing criminal oifemes 
or penalties, 

• Provide deUileJ written Justifl'aciOn fnr and analysis of all new federal mminalization. 

• Redouble efibm to draft every federal cnmirui offense clearly and predse})'. 
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Executive Summary 


For centuries, "guitt; mind, or mcfu ru, requirement resmeted criminal punishment to Uicmt who 
were truly blameworthy and gatr mdivrduaU fair notirc of the Uw'. No person should be convicted of a 
enme without the j;ovemmmt havnijt proved that hr acted with a guilty mmU— that is. that he intended 
to vtoiate a law' or knew that his conduct was unlawful or sufficiently wrongful so as to put him on notice 
of possible ciimmal liability. In a sharp break with this tradition, the recent proliferation of federal criminal 
laws has produced scores of criminal offenses that lack adequate mats rra requirements and are vague in 
de&ung ^e coisducc that they cnminalizr. 

The NaUona) Association of Crlmuul !>fense Lawyers and The Hehuge Foundaciou loinily under- 
took an unprecedented look at the federal legtslaUve process for all studied non violent criminal olCmses 
mtioduced m the t09(h Congress m ZOOS and 2000. ’rhis study revealed that ofTeases with inadequate 
MOM rea requirements are ubiquitous at all stages of the legtsUtU'e process: Over 5^ percent of the of 
femes introduced, and 6^ percent of those enacted into law, contained inadequate Mens rca requirements, 
putting the innocent at nsk of cnminal punishment. Compounding the prcdslem, this study also found 
consistently poor legisiative drafting and broad delegation of Congress s authority to make criminal law 
to unaccoumabte regulators. 

According to several scholars and legal researchers. Congress is rnmiualhttng everyday conduct at 
a rri'kiess pace. Tins study provides further evidence m support of that finding. Members of the 109th 
Congress proposed 44A non violent cnmtnal nflrnsrs and Congress enacted .^6 of them These totals do 
noi include the many offenses concerning furarms, possession or trafficking of drugs or pornography, 
immigration violations, or inieniional violence. The sheer number of ciiminal oflenses proposed dem 
onstraies why so many of them were poorly drafted and never subjected to adequate deliberation and 
overughf. 

Even mote troubling is ilie study $ finding that many of the cnmtnal offenses Congress » enacting 
are Fundamentally flowed. Not only do a nujont)' nf enacted olTmws fail to protra the innocenf with 
adequate meiu rot requirements, many of tlurm are bo vague, far-reaching, and imprecise lhai few lawyers, 
much less non lawyers, could derermmv what sprohr conduct they prohibit and punuh. 

These failings appear to be related to the reckless pace of cnminalizaiion. Congress ts awash with chm 
inal legislation, and the House and Senate Judiciary Committees lack the time and opportunity to review 
each criminal offense and correct weak mtm red requirements Over half (S2 percent/ of the offenses in the 
study were never reA^rred to either judioary committee. This is despite these committees special expertise 
in crafting criminal utfenses. knowledge of the phonnes and rrsourcea of federal lasv ejtforcement. and 
express pinsdiction over federal criminal taw. 

One encouraging Finding is that oversight by the House Judiaaiy CommUlee does improve the qual- 
ity c^ mens rca requirements. Oversi^t includes maricing up a biQ or reportmg it out of comnuttee for 
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consideration by the full House ol Reptesenumrs. Based upon this analysis, and upon the spcrilk cnminal 
Iftw junsdution and expertise of the House and Senate Judiciary Comminees, automatic referral of all biUs 
adding; or modifying cnminal otfenses to these two committees u bhely to imprtn'e meiu nrii requirements. 
More importantly, nitomatic referral could stem the tide of criniinalisation by forcing Congress to adopt 
a measured and pnoritized approach to criminal lawmaking. By ne^ecting the expertise of the judiciary 
committees. Congress endangers civil liberties. 

The study also revealed that Congress frequently delegates its cnmmal lawmaking auihonty to other 
bodies, typically executive brand) agencies. Delegation empowers unelected regulaion to decide what 
conduct will be punished enminaily, rather than requinng Congress to make that deiennmatton itself This 
regulatory crimiiullzanon ’ signihcanlly increases the scope and complnoty of federal cnminal law. pre- 
vents systematic congressional oversight of the cnminal law*, and lacks the public accountability provided 
by the normal legislative process. 

To begin to solve the problems tdeniiHed in the study, this irpon offen Rve specific rrconimmdations 
lor reform. Coi^;ress should. 

t. Enact default rules of Interpretation to ensure that mens rea requirements are adequate to 
protect against unjust conviction. 

Congress should enact statutory law that directs fede nl courts to grem a criminal defendant the ben 
efit of the doubt when Congress has fiuled to adequately and clearly define the mens tea requirrmenis for 
cnminal o9ease.s and penalties. First, this reform would address the uninienbonal omission of wcNi ivti 
terminology by directing federal courts to read a protective, default mens rca requirement into any aintinal 
offense that lacks one. Second, it u-ould direa courts to apply any introductory or Uankei mciu nrd terms 
m a cnmmal offense to each element of the offense. In this way, it would improve the mens rca proKS'tions 
throughout federal criminal law, provide needed clarity tbci’e Congress to give careful considerauun tu 
mens nra rcquirrments U'hen adding or modifying criminal offemes. and help emutr that fewmndivtduals 
aie uniuMly prosecuted and punished. 

2. Codify the common-law rule of lenity, which grants defendants the benefit of doubt when 
Congress fails to legislate clearly. 

The rule of lenity ditecis a court when comtriung an ambiguous cnmiRnl law, to resolve the ambiguity 
in fovor of the de/endam. In a recent VS. Supreme Coun dectuoii, Uaued .ci« 2 fes y Suiuos. Jusuce Antonin 
Scatia explained that this ' venerable rule vindicates the fundamenul principle that no dtizen should be 
held accountable for a violation of a statute whose cornmands are uncertain, or subjected (o punishment 
that IS not clearly prescribed.** Giving the benefit of rhe doubt lo the defendant is conusient with the 
Iradiuonal rules that all defendants art presumed innocent and that the govcmmenl bears (he bnrden of 
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proving rvrry element of i cnme bevond a rrason4ble doubt, Codlfvmg thii xrncrablc kTommon-Uw rule 
would serve the ^ defendants at es^ty stage of the criminal process. This reform would also 

protect Congress's Uwmaking authoniy because it wiiidd testrict the abiluy of federal courts to legislate 
from the bench and reduce the frequency with which Uiose courts must speak because Congress has failed 
lo legislate clearly 

3. Require judiciary committee oversight of every bill that includes criminal offirnses or 
penalties. 

Congressional rules should require ev er y bill chat would add or modify cnminal offenses or penalues 
robe subject to automatic referral to the relevant judicury committer A ' scqucnoal ' re/errol requirement 
would give the House or Senate Judiciary Committee eadusiw control over a bill unrd it reports tlic hill 
out or the time limit for its considrnitton expires, and only at that point could the bill move to another 
committee The judiciary committees hove special expertise m crafting cnminal oAeoses. knowledge of 
the pnotides and resources of federal low enfbtcement. and express junsdiciion over federal criminal law. 
While automatic referral may not produce siron^c, more pforetiixe mens red requiremenu, it should result 
in clearer, more specific, and higher quahty criminal ofirmei More imponandy, this rule could help stem 
the tide of cnmmolizanon by foremg Congress to adopt a measured and pnoniized approach to «'rimina] 
lawmaking. Further, it wmuUI increase cungrcsxtixul accountability for new cnminaiixanon and uUtmatrlv 
reduce oveimminallxation. 

4. Require dcuiled written justification for and analysis of all new federal criminalization. 

Thu reform would require the federal government to produce a standard public report assessing (he 
purported lusnfication. costs, and benefits of all new cnimnallzation. Thu report must include: 

• A desenpaon of the probirm that the criminal ofiense or penally ts intended to redress, includ- 
ing an account of the perceived gaps in exisnng law, the wrongful conduct that is currently 
unpunished or under punished, and any specific cases or concerns motivanng the iegulanon; 

• A direct sutement of the express consQtuuonai authunty under which the federal government 
purports to act 

• An analysis uf whether the criminal oRenses or penalues are consistent svtiti comiiiuuonal and 
prudential constderaaom uf federalism; 

• A discussion of any overlap between the conduct to be enmitulized and conduct already enmi 
nalized by existing federal and state low. 

• A companson of {hr new low's penolbes with the penalciirs under rjusimg federal and state lows 
for compaiafale conduct; 

• A summary of the impact on the fedend budget and federal irsourres, mchiding the iudiciary. 
of enlbrcmg the new ufleme and penalties to the degree required to solve the problem that the 
new cnminoJization purpons to address; 

• A review of the resources that federal public defenders Itove available and need m older to 
.idequately defend indigent defeodonu charged under the new law, and 
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• An explanation of how the mm rca requirement of each criminal offense should be interpreted 
and applied to each element of the ofTensr. 

'rhis refurm would also require Congress to collect mformaDon on regulatory enminalizahon. includ 
ing an enumeraDon of all new cnmioal uffenses and penatues that federal agencies have added to federal 
regulatiom. as well as the speciAc statutory authonty suppontng these regulauons. 

Mandatory reporung would tncrease accountability by rrquinng the federal government to perform 
basic analysts of the grounds and jusciiicatinn for all new and modihrd criminal offenses and pmaliics. 

S. Draft every criminal offense with clarity and precision. 

One osrrarching reform recommendation is a slourr, mote Ibcused, and deliberative approach to 
the creation and modification of federal cnminal ofiemes When drafiing criminal offenses. Members of 
Congress should alnays: 

• Include an adequate ninu rot requiirment: 

• Define both the luitu nwi ^guilty act' and the mnu rra (guilty mind) of the offense m tperific and 
unambiguous terms; 

• Provide a clear statement of uiiether the mem tea requirement applies to all the elements of the 
offense or. if not. which menj nru terms a(iply to which elcrmeina of the offense: and 

• Avoid delegating cnmmal lawmaking authonty lo regulators. 

The importance of sound legisUitve drafting cannot be overstated, for it is the drafting of a cntninal 
offense that ftequentl) determines whether a person actitig without mteot lo violate the lavi' and lacking 
knmviedge chat his conduct was unlawftdjor suffiinenily w'rongful 10 put him on notice of possible criminal 
liability wtU endure a Ufe-alimng prosecuuon and conviction — and lose his freedom. 

It IS equally important that Members of Congress rrstsi the lempiauon to bypass the arduous rusk uT 
drafting cnminal fegtslanon by delegating it to unelected regulators It is the legisUtive branch's rrsponsibi) 
ity to ensure that no individual is punished if Congress itself did not devote the time and resources neers- 
tary to dearly arui precisely ariiculaie the law giving nse to that punishment 

These five reforms would help ensure ihat every proposed cnminal offense receives the attennon dur 
whenever Congress determines how to focus the greatest powei government rouunely uses agamst its own 
Citizens: the tTirrunal law: Coupled with increased publii: awareness and scruany of the cnmmal offenses 
Congress enacts, these reforms would strengthen the protections agamst unjust convicnon and prevent 
the dangerous proliferation of federal cnnimal law With their most basic libenies at stake, Amencans are 
rnutled to no less. 
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Without Intent 

Hou/ Congress Is Eroding the 
Criminal Intent Requirement in Federal Law 


F ew pratrcuons agamst imjiut crimiml con 
vtcaon 4nd punishment arc* as essential as 
ejuuhng that every criminal ofTetue uK'ludes 
a mraninAful iNctu rea, or “RMlIty mind,' irquire- 
mcnl,' Wuh rare exception, no person should be 
convicted of a rnme iKnchout the f^overnment hav 
mg proved that he acted with a guilty mind— that 
is. flue he intended to violate a law or kne«' that his 
conduct was unlawful or sulHciently wrongful so as 
to pul him on notice of possible cnmmal liability. 
Absent a meaningful mou nra requirement, a defen 
dant's other legal and comtitutiona] rights cannot 
protect him from unjust punishment for making 
honest mistakes i>r engaging tn conduct (hat he had 
no leason lo know was illegal 

For crimes involving mheiently wrongful con- 
duct— «uch as murder, arson, rape, theft and rob 
hery— the Uw properly allows the mfr fence of a 
guilty mind tf the government proves that the con 
duct was committed voluntarily. With such criuci, 
(he Uw’ properly assumes that mherent wrongful 
ness forecloses (hr possibilily of punishing individ 
uils w*ho are not truly culpable. 

Many cnminal offenses, however, lack that 
kind of protection. Hundreds of federal statutory 
otfenses, and an esumated tern of thousands of 
federal regulatory oifenses. cnmmaliae conduct 
that 1 $ nat fnherendy wrongful, Rather, such con 
duct Uf wrongful only because tt is prohibited by 
law; or irutfum pnifitfHtNm Malum pmfufntunt nffrns 
es cover a broad range of conduct, such as Culurt 


to comply with speciSr regulatory Or reporting 
requiremenu. Unlike with enmrs involving inher- 
ently wrongful conduct, the ronduct ilself usually 
does not justify the inference that a cnminal de- 
fendant knew that bis acts were prohibited, that 
he intended to vioUie the law, or that he had any 
know’ledge that hts condua nus wrongful ui any 


With ran exception, no person should be convicted of 
a crime without the government having proved that he 
acted with a guHty mind— that Is. that he Intended to 
violate a taw or knew that his conduct was unlawful 
or sufficiently wrongful so as to put him on notice af 
possible criminal liability. 


way. Therefore, to ensure that only persoits who 
aie truly tidpable can be coimcied and punished, 
the deBmuons of moinm pmlitMtim oRIrnses must 
Include proteebve mnu nra nrquirrmenis. Unfor 
tuiiately, many of the thousand of iNaiiim pmiidn- 
rum offenses in federal law do not 


This rrpoiT presents the results of a study of 
legislaDon cciotainingchmuul oBienses introduced 
m a recent Congress. "Hur study asked whether 
Members of Congress included meaningful mcru 
rra requirements m the Kores of non violent and 
non-drug cnminal ofTenscr ihemnaftcr non vio- 
lent offenses" 1 that Congress conudrted. Its results 
ate striking: Over 57 peivent of the offenses consid 
ensd by the I09th Congress contained inadequate 
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m<ii; rea requiremems. puning the innoceni v risk 
of crimuul piuiishmeoL* Compounding the prob' 
lem. this study also found consisteniiy poor legis 
latiw drafting and broad delegation of Congress's 
aulhonty to makr criminal U's-s to uneleited olH- 
daU in administrative agracies— that ts. cnmtnal 
ixauon by irguUtion. 

The sfudy nsJerd whether Members of Congress included 
meanitf^ul mens rea reiju/rements In die scons 
non-violent and non-drug criminal o^nses diot Congress 
considered. Its results are striking; Over S7 percent of 
the o^mses considered by the t09th Congress contained 
ffiodequate mens rea requirements, purring die innocent 
at risk of criminal punishment 


The study identified three main causes of 
Congress s liiiUue to mdude meaningful meru nu 
requirements m I'riminal offenses. First, there ts the 
fragmented and disjointed process for creating and 
modifying crmtinal offenses. Despite the House 
and Senate Judiciary Committees' expemte and 
subject- matter jurisdiction, over half <52 percent' 
of the offenses in the study weie not irfrned to 
either committee foi oversight. 

Second is the Hooil of proposed criminal of 
fenses. Crafting offenses that pmperly channel gov 
ernmcin's power to impose cnmmal punishment 
demands substantial debate and deliberation, Yet 
in the 109th Congress, so many bills {203j were 
proposed contaming so many non-violeni offenses 
1440} that it u unreasonaUe to expect that any sub 
stantial proportion of these oflenses could have re 
ceived adequate legislative oversight and scrutiny. 
These numbm would Use even higher if they in- 
Huded die enormous number of faiUs lUntatnlng 
criminal offenses that concern firrarim, possessttm 
or trafficking of drugs or pornography, immigra- 
tion violations, and tmenaonal violence. The sheer 
number of criminal offenses proposed demonstrates 


vi'hy so many of them were poorly drafted and 
u'ere never the subject of adequate deliberation 
and overside 

Third, Congress's choice to delegate its cnmi 
nil lawmakmg authonty to executive agencies has 
girram more common. This sttuly identified at least 
6i offenses (hat. if eructed, would hand over (his 
authority to unelected agency oifiaals. That con 
siimies J4 percent of the offenses included in the 
study. The study's totals and peicentages do not 
account !bi the many additional cnmmal offenses 
that federal agencies would be authorized to iteaie 
in this manner. 

One mcnuraging finding is that oversif^i by 
(he f-iouse Judiaary CommiUee does improve 
(he quality of mciu rra requirements. Ov»tsigh> 
includes the committee markuig up a bill or re- 
porting ii out of committee ibr consideration by 
the full House of Represeniauves. Based upon 
this analysis, and upon the speLific cnmmal law 
jutisdiction and ex|ient<te of rhe House and Sen 
ate judiaary Committees, automatic scquendal 
referral* of all bills adding or modifying cnminal 
offenses to these two commuters is likely to im 
prove rNni .1 nra reqiurements. 

The number of new ciiminal offenses pro 
posed and enacted in the 109th Congress was by 
no mean* exceptional' The recent proliferaijon of 
federal cnminal Uw has produced scores ol cnini 
nal (itfemes that lack adequate mnLi tee require- 
ments and are vague m defining thi* conduct thai 
they enmmalize. The study reported here supports 
the conclusion of a groiis*ing number of commen 
uiors and experts that the time has come for Con 
gress to stop dus dangerous trend, to acknou’ledge 
the Uuirac represented to mdividual and business 
Cml liberties by this unprincipled form of cnmi- 
nalizaticm. and to carry out crtticol reforms to fed 
era] crimmal law chat will protect individuals and 
businesses horn the nsk of unjust proiecuMon and 
conviction. 
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I. Criminal Punishment Requires Culpability and Fair Notice 


The greatest power that any iinnlaed govern 
mcnt rouDnely uses against its own omens is the 
power to prosecute and punish under criminal law 
As Columbia law professor Herbert Wechsler fa- 
mously put it, cTiminal law* "governs the strongest 
force that we pennicofHcial agencies to bring to bear 
on uidrviduals."* This necessanly distinguishes the 
cnminal law from all other areas of lau' and makes 
n uniquely suscti'lible to abuse and injustice Motr 
than any other area of taw, the criminal law, in us 
prohibitions and commands, as weQ as its power to 
punish, must be firmly grounded m fundamental 
principles of justice. Such pnnciples are expressed 
in both substantive and procedural protections. 

One fundamental pnnnple iS embodied m the 
doctrine of fair nonce The fair nonce doctrine re 
quires that, in order for a person to be punished 
cnmiiuDiit the offense with which she is chai^d 
must provide adequate notice that the conduct in 
which she engaged was prohibited. The Supreme 
Court has recognized that fiiir notice is a compo 
neiit of the Constinition's due prcH'ess protecdom. 
For example, in the course of reversing the ccmvic- 
iions of civii nghu protestors because the law un- 
der which they were convicted was "void for vague 
ness ' ta species of the fair notice doctnne), the 
Supreme Court stated: "No one may be required 
at peril of life, liberty or property to speculate as 
to the meaning of penal statutes. All are entitled 
to be informed as to wliat the State commands or 
forbids.''* It is thus a ruodamental principle of due 
process that "a criminal law* must grir fair warning 
of Ihe conduct U makes a tnme *'* 

Related to fair notice is the pnnoplr lhal the 
govemmeiii must prove both 'an evil meaning 
mind' and an evil doing hand before criminal 
punishment may lustly be imposed.* This dual 
requirement is typically referred to by the Laim 
terms mens red and reus, which tramUie to 
guilty mind ‘ and “guilty act.* Whereas (he uctas 
WHS IS gmenilly objectrve and physical in nature, 
the Hiciu mi is generally subjective and psycholog 
teal.'*' Both are necessary in order to impose cnmi 
lul pimishmenti neither alone is sufficient The 


mms rtA requirement has been a pan of Anglo 
Amencan law for over six centunes." and requir 
ing the government to prove that a defendant had 
a guilty mind at the ume she committed a gudiy 
an "is the rule of, rather chan the exception to, 
tile pnnciples of Anglo American cnmmal juris- 
prudence,”*^ TTie Supreme Court has described 
ihii pnnilple as being as universal and persistent 
In mature systems of law as belief in freedom of 
the human wtU and a consequent abiliry and duty 
of the normal individual to choose between good 
and evtl.*'* Because the federal criminal jusnee 
system does not permit courts to define cnminal 
ofienses under common law. defining the conduct 
and mental state coimitutinga federal enme is the 
responsibility of Congress '* 

The tniditional disnnctmn between molxm in re 
conduct and malum pnikiNrum conduct is essential 
to a dear understanding of the modern role of mens 
reu requirements Conduct that is inherently evil or 
wrongful IS mdiuni m re. or 'evil in itself.' Histon 
rally miilum m u ofienses comprised the hulk of all 
cnmmal offenses, such as mur^, arson, ihrfi. rob 
bery and rape. By ihrir very nature, these acts are 


wrongful independent of tlu*ir status under law*. 
Therefore, finr notice of illegality can reasonably 
be imputed (o the aviTige person. Clearly, no per- 
son who kills another Incenuonatiy, rather than by 
accident or inadvertence, should be able to claim 
igporoDce of the law as a defimse. With few excep 
nons, the average person can be presumed to know* 
that tnbenmily «*roQgful aas are also unlawTuL 

Conversely, maium yvphtntum conduct is not 
inherently evil or necessanly wrongful, but rather 
‘prohibited evil,' Malum pmlill'iriim offenses in- 
clude layw-aUtiDg. fishing without a permit, or 


the fair notice doctrine requires that in order for a 
person to be punished criminalty, the q^nse with whid\ 
she is charged must provide adequate notice that tiie 
conduct in which she engaged urns prohibited. 
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shipping products safely but tn a manner mcon 
sistent trtd) federal or state reguUtions. Although 
their may be legitimate nrasons for prohibiung 
such conduct, the acts themselves, mdependem of 
the prohibibon, are not inherently wrongful.*' 


HistoncaQy. it was presumed that the law, and 
especiaOy (he cnmmal law, was ’ dehnilr and know- 
able,''* even by the average person. Ipioranoe of 
the law was therefore no defense to criminal pun 
ishment. The small number of cnmmal oRcnses, 
and the fact that the majority of offenses cnminal 
izrd ntiJiMm ui sc condua, made this presumption 
both reasonable and just. 


With over 4,4S0 federal statutory crimes and an 
estimated tens of thousands more in federal regulations, 
nather criminal law professors nor lawyers who 
specialize in criminal law can know all of the conduct 
that is criminaUied. Ordinary individuals are at an 
even g^ter disadvantage. 


With the enormous growlh in maliim pmlithi- 
iNm offenses, however, this presumption has be- 
come a trap for the unwary. As criminal law proles 
sor Joshua Dressier has staled; 


WhaU'ver iis plausibility omiunns. agii. the 
"definite and knnwahlr " claim cannot with- 
staml modern analyMs. rherr has been a 
''pniimiiin of legislation making oiluTWts: 
lawful condui't tnnunal (maium pv^ikutim).*' 
'fherrGtrr. rvm a fvn>*n iwrA a cUar mernf ivn 
pus u JmjHCMth’ iiiui'le Jncrmiiif OvVNMrchr 
wfietker panu*iddi aiuJhcr u pnditbucJ Pur 
ihcrmorr., many iTM>dern tnmiiuf sutuu's 
arc exceeding miria'ata In UHUy'aiVrtnplea 
siH'iciy thcTb-f«irc. a pemm can rcaiKmably he 
mistaki.-n ahsiui the law '' 


Indeed, with over 4.4 TO federal statutory enmea 
and an estimated tens of thousands more in federal 
reguUtions,’* udther criminal law professors nor 
lawyers who specultze tn cnminal law can know all 
of the condua that ts cnmmalized. Ordinary indi 
viduah are at an even greater disadvantage 


Accordingly, one of the cnitcal luncDons served 
by an adequate hicks rea requirement is to protea 
those wito are reasonably mistaken about or un 
aware of the law*. As cme travels aloi^ the contimi- 
um from pure mjlam tn se conduct, such as mimier, 
towards entirely ma/um ymhtintum condua. such as 
iiihing without a permit, the fair nouen provided 
by the conduct uself dimimshes to the point of van- 
ishing It is an obvtous injustice to piuush an indi- 
vidual for condua that is not inherently wrongful 
if she did not know, and had no reasonable prospeit 
of knowing, tlut her conduct was prohibited by 
law. This IS why the principle that folding a person 
enminaliy responsible requires a mens nra, or guilty 
mind, and not just an aenu retts, or guilty act, is 
essential to a lusi system of cnminal law; When 
the OitNs mu is one that is mitfum pmhtfvriim. fair 
notice IS diminished or eUminated. and the burden 
to compensate for that deficiency falls squarely 
upon the mens leu requirement 

When society, through Its etctied rrpresenu 
trvrs, speciffes the particular conduct and mental 
state lhai constitute a enmr, 'il makes a cnucal 
moral judgment about the wrongfulness of such 
conduct, the resulting harm caused or threatened 
to others, and the culpability of the perpem 
tors."'* Therefore, a pioper and adequate mnu rrit 
requirement should redec i the differences m cu) 
pabiUty that result when individuals with dinereni 
mental statc3 engage m thr same prohtbiird COn- 
dua. This point is well Illustrated hy the differing 
mnu nra requirements that apply to homu ide. or 
the killing of a human being Even with the same 
bad act — a kiUing--difrercnt levels of hicmj rea de- 
fine differeui offenses, which carry different pun 
ishmenti Thus, in federal law. manslaughter ii the 
unlawful killing of a human bemg "without raai 
ICC ' and carnex a maximum sentence of i T years 
m prison * Murder in the second degree requires 
"‘malice aforethought and i~ai nvs a maximum 
sentence of life impnsonment.^ Murder m the 
first degree requires borh 'malice aforethought 
and that the killing be wiilful, deliberate, mab 
clous, and premedirated"; it carries a maximum 
sentence of death.*' Mens mi requirements such 
as these not only help to assign appropriate lev 
els of puitishtncta, but aUo to protect horn luijusi 
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' Homicide Offense 

Mens Rea Requirement 

Maximum Penalty 

Murder In the hni degree ( IB US£ ^11 11(a)) 

‘irutliic jfaidhuuKhr ' .rnd 'Wlltful, 
Jrlihrrjtf itulKKiii*. ..iij jjremediiated' 

Death 

Murder in the lecand degree ( !B US.C i 11 1 1(a)) 

'mahee afemhowghr* 

Ufr impriwnmeni 

Mamlau;hter(taU.SCi 1(t2) 

'without malice' 

IS years 


rrimmal {mnUhment those who commtned pro 
hibitcd rondtict JCCidentaUy or inadvrnenUy 

Homtinde pirsmcs a rrtatofeiy srraightforw'srd 
exampte became the killing of a htimin being is so 
grievous an art Lesser wrongs may require even 
tnore attention to the mens red rrquitrments associ 
aied with them Tlie wrongful ronduci at the heart 
ot many inaiiim pni/iiMtum offirnses » &bchood or 
dercaL Such conduct generally carries with it some 
ilrgire of cul^MbUity, but not everything that u a 
sin' IS necessarily punishable as a cnme,’* If all 
inimoral" behavior were subject to cnmiiul pun 
ishment. the only things protecting any individual 
from criminal conviction and punishment would 
be chance and the whims of prosecutors. A crimi 
nal offense should require more than a mere act of 
falsehood to ensure that only those ^ho act with 
ibe degree of culpabihiy meriung cnorirul punlsh- 
meiu can be convicted. 

As the Supreme Court has recc^ized, AU are 
entitled to be informed as to what the State com- 
montls or forfauls.'*'' By its own terms, a enminai 
ofTaise should prevent conviction of an individual 


acting without mteni to vioUie the la«' and bek 
mg knowledge that her conduct was unlawful or 
sufficiently viTongful so as to pul her on notice of 
possible criminal liability. A pemm who acts with 
out such intent and knowledge does not deserve 
government’s greatest punishment or the extreme 
moral and sodetal censure such punishment cir> 
nes. Especially today, when the number of muiiim 


prokiintBm offenses m federal law has Surged, lare- 
ftd considerauon must be giwn to the fundamcn 
laj prim'iples nf ^-ulpability and fair notKe w'hen 
deffnmg the mfnt rta and <tctiu mu rhar ennsnrute 
R federal enme. In the federal system, this cnhcal 
resporisibility falls on the shoulders of Congress, 
which must therefore engage m careful draltin^ 
deUberatlon, and debate before enrating or modify- 
mg federal rntmnal offenses. 


Mens rea requirtments not only help to assign 
appropriate leveh 0/ punishment, buf also to protect 
from unjust criminal punishment those who cofnmltted 
prohibited conduct accidentally or inadvertently. 


II. The Proliferation of Criminal Offenses with Inadequate 
Mens Rea Requirements Undermines Federal Criminal Law 


Congress routinely creates and amends federal 
cnminal offenses. Federal statutes alone include over 
MSO chmuial offenses, a number that does not take 
into account the thousands of tmimnal offenses dts 
petsed throughout federal it^^nons.-* The almost 
inevitable rwpome to any newsworthy problem is 
the introduction of federal legislation romaintng 


new enmmai provisiom or tncieased cnminal pen 
aloes'* This knee |evk tendency, and the lesutiing 
over federalusation of cnmuul law. it ftequently 
a produa of poliocal constderanons* As a result, 
practtuonera, academics, and even the IXrpaninou 
of Justice itself have struggled to dorument the ac- 
tual number of federal siamtorv offenses.'* 
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The sheer site of the fi?<icral enminaJ Ltw ts 50 
great chat no one has even been able to find and pro 
vide a definitive count of the thousands of statucoty 
tTiminal offenses m lederal late. SevTral research- 
ers. however, have made esumaits of the number 
of ernmnat offenses m federal statutes and reached 
genera] conchutons about the nature of those of- 
fenses. In I94{i, (he Amrrkan Bar Assoaalion’sTask 

* Tfte sheer size of the federal criminal law is so great 
that no one has even been able to find and provide a 

L definitive count of the thousands of statutory criminal 
(^enses in federal law. 

Force on the FrdendiKaiion of Cnme published a 
report finding that fedeial cnminulization had pro- 
ceeded at a rapid pace since the Depanment of jus 
tice had estimated over lu yean earlier, that there 
were more Uian 3.000 crimes in the US. Code. ** It 
tiiund that, of the federal criminal provisiom passed 
into law* during the UZ-year penod from the end of 
the Civil War to 1996, fully an percent wrte enacted 
m the 26 years from 1970 to 1996 " The ABA Task 
Force explained, however, that 


sanctions. . dispersed throughout the thousands of 
admutistrame ’regulations* promulgated by various 
gos'emmenial agencies under congressional statu 
tory auihonzadon. Nearly 10,000 regulations men- 
tion some sort of sancuon, many clearly crtminal in 
nature, while many others are drsi^uted CiviL''*" 
Demonstrartng the difhised and confusing nature 
of federal criminal law, a 'handful of a-gulaitons 
purpoa to cnmmaltxe conduct without connecting 
the prohibition to a congressional statute.'"* 

Ten years after the ABA Task Force report, a 
study by Professor John S. Baker escimaied that the 
Utnied States Code mchided at least a.4S0 federal 
crimes at the end of 2(Ml7.'*Of these.asz had been 
added m the eight years from 2000 through 2007, 
an average rate of Jo.J new crimes per year This 
rate, observed Baker, is 

rnaghly the umc rate at which < ,<wign'>»t-ic 
auU new crimes in the I ■wos and 1 Wus .. . So 
for the past iwtniy live ycum. « perifkl over 
which the growth of the federal criminal law 
ha> eomc undei incTeasmg wruiniy, Con 
gre»» has been i*rcating over S<N} new t-rimoi 
per dLX'adr. • 


an oMi t loum oi the pnrsent ‘numher* of 
federal ertmes iimLamed m the slaliiles ilet 
akme thrnc ContamcJ in adminutrativL n-gu 
(s difliiuh lii achltrse and the t^oum 
(ni subfcct ti> varying mtcrpreUbtins In part, 
ih*. reason is not only that the i Hmtna! provi 
Skins arc nuw so numerous and ihetr iocation 
in the biHiks so sraUertti. hut also that Ird 
eni trmunal Maluin arc ol'lcn iromplca. ( irrc 
sUialory secuon ran comprehend a variety of 
actions, prilcntully muIUffying the mimber 
uf federal tTUnes' that I'uuUl be enunter- 
aud (ibr rxarr^le. the language nf 16 U.VC. 

$ 2)1 1 enci inipassrv bank rribhrry, eslortion. 
ihdu assauKs. killing b>isUges. and slortng nr 
selling amthing of value- knowing it )o have 
been taken tnmi a honk, etc.) I3rprndlng cm 
how- all this subdtvuihlc and ifepersed law ts 
Oiunltd. the true number nf federal i-riracs 
muInplKi ” 

Further complicating an accurate count, the 
.ABA Task Force said, are rhe "large number of 


The rate at which Congress civaies cnrainal oflenses 
tnerrases during election years, Balter found/* .Al 
ihou^ Baker’s study acknemdedges the same diBi- 
oiltirs cited by the ABA ’Iksk Fotve in obuuinng an 
accurate count, the data demonstrate that from 2000 
through 2007. Congress cieated. on average, one 
new cnme a week for every w’cek of every year '* 

Beyond the rale at which new cnminal ofienses 
are bemg enacted, three additional concerns quick 
ly emerge when studying the iegisUitve process fbr 
criminal offenses: 

11 Lack of attenuon paid to and erosion uf 
inciu rea requnvmentK 

i) Poor legislativT drafhn^ and 

S) Ddegaoun of criminal lawmaking author- 
ity throu^ f^^tory crimtnaliiaDon. 

All three of these pracuers contribute to the prob- 
lems of cwrrbroad crimuiol liability and (he lock of 
fiur nouce that the law* is supposed to provide 
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The fust, the erosion of mens rat requirements, 
his sehous imf^c^Dons. As previously discussed, it 
IS a funddmenul principle of cnmmal iavrihat, be 
Rite cnminal punubment can be in^osed, the gpv 
emmeni must prove both a guilty an (ana/ mo) and 
a guJty mind ininu iruj- Despite this rule, omis&ion 
of ifuns red requirements has become common- 
place m federal cnmtnal statutes. Where Congress 
dors include a mens rru requirement, it is often so 
stvak that it does not protect defrndarus ftom pun 
ishment for making honest misukes or engaging 
m conduct that mas not suffknently wrongful to 
give notice of possible iTimutal nesponsibility. The 
resulting cnminal offenses to satisly the neces- 
sary and wrU-establtshed principle that cnminal li- 
ability rests upon an "evil-meaning mind* and an 
evil-doing hand.*** 

If the erosion of mcni rot requirements m f«l 
eral cnminal statutes «*ete not suAidently |>rob- 
lematic in its own nght, its harms are compounded 

poor legislative draftsmanship lUid reguUiory 
criminalization. A mcNs mt rrquirrmeni cannot 
serve its purpose when Its meaning or apf^lcanon 
is not clear on the face of the statute. Worse, malNm 
pn'hiHruni oftirnses. which consttrute many of the 
cnmuul oBeoses m the federal code and almost all 
oOoises created through regulation, often coniaui 
weak mens rat lequiremenis or none at all Absetii 
a meaningful mcju mt requirement, the principle 
of tair notice is lost when cnmmal punishment 
is imposed for conduct that does not conform to 
what reason or expcnence would suggest may be 
illegal ^ 

Secimd, federal criminal offmses are frequently 
drafted without the danty and speaficcy that have 
traditionally been required for (hr imposition of 
crimiiul bability As the ABA Task Force found, fed 
eral cnminal statutes often prohibit such exceed 
Ingly broad ranges of conduct, in language that is 
vague and imprecise, that few lawyers, much less 
ncin-Liwyers, could decennuie what specific con- 
duct they prohibit and punish. And even wlien the 
iictiw mis IS described with clarity, the mnu rra re- 
quirement may be imprecise. A common result of 
poor legislative drafting is uncertainty as to wbelh 
er a mriu ten term ui a crinuoal oBiuise appbei to all 


of the elements of the offense or, if not, to which 
elemems it doe.s apply 

Gmsider, forexamplr, It US.C. § 1346, com 
monty referred to as the "honest services fraud" 
statute, which defines the term "’scheme or ani 
fice to detraud ' to include "a scheme or artifke to 
deprite anoiher of the intangible right of honest 
services.^ This Jefinitton applies to all the forms of 
fraud proscribed by Chapter 6J of the United States 
Code, inctudirig mad and wire fraud. 'The honest 
servwes fraud statute, if inserted into Uie dcfinibon 
of federal wiir fraud, results in the following crinu 
nol oifensv: 

Whitewr. having dcvtKd or micndmi^ m de- 
vise am'sefome i^r aroiit c |tii deprive anuifunr 
t)f the tm4tq>thlc nghi >if hitnesi scrvicesl 
irammiui or <'ausoi to be transmiiu-J l>> 
mraiis of wire, radio, or icicvisirtn comtnu- 
lUt'atKtn intersiaie nr loitngn comrm*rcc. any 
wriliogs. sigm. signals pk* lures, nr.wKindiirur 
thi purpose of cxvLUtIng wit'h ai'Hi'mc or at 
lilicc, shall bv fined under ihei irtU- or impns 
tnicd nni mint; than ZU years- or both " 

Many legal experts have cnttcueeJ this result- 
uig offense as beiiig vague and overbroad. It fails 
to define or bmit the phrase 'imangible right of 
honest services.*' and more than ZO years after 
the statute's emctmeiu. the federal courts of 

A common result of poor /egis/orive riro/Ung It 
uncertainty os to whether a mens rea term in a 
criminal offense applies to all of the elements of the 
offense or, not, to which elements it does apply 

appeals are hopelessly divided on hou' to imerprei 
this phrase. The only hope for resolution comes 
from the Supreme Court's recent decision to hear 
three cases challenging chatges brought and con 
victions obtained under the honest services fraud 
statute.** 

One example of poor draftsmanship found dur- 
ing this study is an ofiimsr m $. ZSU9. the Nation- 
al Insurance Act of ZOuo. Section l7iJ(b; of this 
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legtsUtiun wouU crriiie several new crimmal of 
Tenses fdatuig to insurance 6raud ' One of these 
offenses reaJs. 

Any inmrant'c person wbn is cngiigeJ m ihc 
business uf insurdnar wha kniTWii^y anti m 
(rntiHnjIlypcnruUthcpjrtii'ipaUiindcsiTihcd 
in para|;raph ft] shall be lined as pnmdcd m 
this uUc Mf impriwtncd m ii mure than S yean. 

•►r berth'* 


The referenced paragraph, m turn. $iater 


lA|ny individua] who hu htvn uinvn'tui fd 
any inminal IcLnsy Invxlviag Jishonarty or 
bri-ach of irtat. and who tn thc 

husiness of imunme shall hi- lincJ. or im 
]srb«>nrd not nvirr ihan f years, or both ** 


The phrase 'business of insurance" is given a 
broad definition by existing law.” The terra par- 
ncipate." however, is not defined by statute and 
could be read to include the work or mvolvcmem 
of employees wtin have tncidenul contact with the 
"business of msurance." The phrase "dishonesty or 
btrach of trust' is also undefined and potentuUy 
sTTy broad. From the text of this ofimse, it seems 
likely that an insurance agent whc' hires either a 


Remarkably. It is only after years of litigation and the 
opinions of three different courts, including the hipest 
court in the land, that individuals, lawyers, and 
judges finally have a clear defemrrnation of what the 
government is required to prove in order to impose 
criminal liability under rfiis one senterKe criminal 
provision. 


text of the ofiense, it appears that die insurer need 
not hasr knowHedge of this prohibition— much less 
understand it— in older to be conviaed and pun 
ished for violaong it 

In A recent case. Flirts Fiptetpo v. (.tnjtAf St(Ui:i, 
the Supreme Court consideted the dif&uiues of 
inierpreution caused by a (loorly drafted incm 
mi miutremem in the federal aggravated iden 
my tfseft statute *" The contested oHcnse provides 
an additional ra*o years of irapnsonroem for any 
individual who. m the course of or in relation to 
certain other felonies, knowingly rransferi. pos 
se^s, or uses, without lawful authority, a means 
of ideullficatiou of anotlier persoit'”’ The ofi'eiue's 
title, 'Aggravated identity ilieir.*' uiditates chat it is 
raigeied at theft, which the law typically defines as 
an act by which a person obtains property belong- 
ing lo another with intent te drpmv liic ewncr of the 
value of the property and to appropnait it to his 
own use. The defendant in this case admitted that 
he intended to obtain identification numbers that 
were phony, and pled guilty to crimes telated to 
that intent, but he assened that he had no knowl- 
edge that the numbers un the idenuficanon cards 
aatully belonged to ansther person. The govern 
mem never contested that pomt. Instead, it argued 
that It need not prove ' thai the defendant knew that 
the mesms of Idcnnfication' he or she unUw'fully 
transferred, possessed, or used, in fan. belonged to 
'another person. 

The Supreme Court rejected that argument, 
holding that the statute requites the govemmem 
to show that the defendant knew that the means 
of idemificanon at issue belonged to another per 
SOD. ’*' The Coun reached this cooi'lusion based on 
its view of the hastr rules of grammarand the most 
natural meaning of the statute's plain langua)^ * 


messenger to deliver insurance documents to a 
diem or a surveyor who assists in evahianng real 
property would be at nsk of cnmmal puuishman 
if the messenger or surveyor had been convicted of 
a felony for lying under oaclt in a domestic matter 
ZU years earlier. No one. however, could say for sure 
with any degree of certainty, and even venttmng an 
opmion would, at a minimum, reqiurv significant 
research and analysis by a lawyer Under the plain 


Oting Justice AUlo’s ccmiiirnng npimon, the 
majority acknowledged, howwer. that 'The inquiry 
mto a senimccs meaning is a coniextual one 
.lustice Alito's opmion explained that when inter 
preting a cnnuoal statute such as this, it is fair to 
begin with a general presumpuon that the specified 
mens rea applies to all the elements of an offeuse. 
but It must be recognized that there are instances m 
whK'h coiiiexi may well rebut (hat preiiunipiion ' 
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111 fupfHirt of this point, he cited two Rumples in 
A’hich the coniexiuaJ intures of pjrticuUr sututes 
suggest that the drientUm need not knew puruoilar 
demencs of the cnmes.** Conversely, ^tlutice AHtu 
observed that “the Govemtneni has not pointed to 
cumexiual features that warrant mterprrting ithe 
aggravated idenitiy ththsatmej ma similar way"*' 
The majority agreed.” Kcmarhably. it is only after 
years of Unganon and the opinions of three differ 
eni courts, including the highest court in the land, 
that individuals, lawyers, and judges finally have a 
clear determirutiun of wliat the government is te 
quired to prove m order lo impose criminal Uahilliy 
under this one-sencence criminal provision. 

*rhe third problem, regulatory cnminaliution, 
OCCUR when Congress delegates tu legisUl/vr au- 
thonty to define cnmirul onen.ses to another bod)i 
lypicaily an executive branch agency. Delegation 
empowers the undecied offkiak who duect (hat 
agetuy such as the Oepanment of the Treasury 
or the Bnvironmenul Protectiun Agency, to decide 
whai conduct will be punished cnmtnally. rather 
than requiring Congress to make that determma- 
lion Itself in this way. the executive branch of the 
federal government plays a substantial role in caus- 
ing overcnroinalizaaon, far beyond the President's 
constiiuiional authonty to veto or sign legtsbtion. 

in the usual case of re^datury cnminahsailon. 
Congress delegates its cnmtnal lawmakmg author- 
ity by passing a sutuie that establishes a cnminal 
penalty for the violation of any irgulalion. rule, or 
order promulgated by the agency or an ofiwul act 
ing on behalf of that agency Some of these pro- 
visiuns include mciu nu termmolt^yi for example, 
cnminal lesponabdiry mi^t extend to anyone 
who kfuntiNgly violates any rvguJaoon.'''* Howev 
er. natutes authorizing regulatory ennunabzation 
often Fail lu include any nuiu red temunolugy, and 
nothing guarantees that the resulting cnminal reg 
ulaurms will themselves mcKiUe a mnu wu require 
ment, let alone adequate ones. 

Beyond the constiuitional concerns inherent 
m this delepuon of cnminal lawmaking author 
ity. (he actual practice of regulatory crimmalizanon 
significantly me reases the scope and (he complexity 


of federal cnminal law. In addition to the thousands 
of cnminal offenses spread throu^ the 49 titles of 
the United States Code . according to estimates tens 
of thousands of cnminal offenses are smilariy scat 
tered ihrougliout the over 200 volumes of federal 
regulations.** Hrese regulauons almost always pro 
senbe conduct that is, at least in part, nudum yro- 
iiifnnm As a result, vast expanses of conduct are 
cnmirulizcd without any systematic congressioiuil 
oversight and without providing any form of noace 
to the oniinary person that his everyday activities 
may be sub.iect to cnminal punishment. 


Congress delegates its criminal lawmaking authonty by 
passing a statute that establishes a criminal penally for 
the violation of any regufotfoa rule, or order pr\)mulgQied 
by an ogency or an offidal acting on behalf of an agency. 


1 


The practice of leguJaiory cnmtnalization cum 
pounds the pn^ems created by utuiear, impreosr 
legisUiive drafting. Some or ail of the elements 
of a partwular criminal nffensr may be codified in 
regulations far removed from the actual statute that 
contains the mms rra requirement. Further, the ele- 
ments that make up the complete oifense can he 
spread across numerous regulations. For example, 
section S06(gx2> of H. R. 2968 would impose a enm 
Inal penalty on any person who knowingly. . .vio 
laies any other rnvtriMtmental protection require- 
ment set forth m title It! or any regulation isxucd by 
the SrcTvtanrs to implement this Act, any provision 
of a permit ts&iied under this Act i including any ex 
f4oration or operations plan on which such permit 
IS based), or any condition or broitauon diereoC"'* 
While the mcm iro rcquiremejii, ' knowmgly.' is 
located m the scatuiory provisiou. all of the prohib- 
ited conduct would he defined m any numbei of 
regulations and even Individual penrais issued as 
part of the regulatory and sumtory scheme. 

A similar example can be found in (hr Lacey 
Act.** which imposes avil and criminal penalties 
for vioiaucns of any law, treaty or regulation of 
the Umied States ui Indian inbal law corKenutig 
the taking of fish, wildlife, or plams. A sample of 
the sucutory language etnablishtng ilifesc cnminal 
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oflbises can be found m 16 U.S.C $ 
u'hitrh providfs a cnminai penally ft>r any person 
who 1inov(ingly imports or exports any fish ot 
wildlife oc plants in violation of any provision of 
[his chapter,' and in I6 US.C. § 3372(a)(l}. which 
sutes due "(lit is unlawful br any person. ..to im 
port, export, cranspon, sell, receive, acquire, or pur- 
chase any fish or wiUiifc or plant taken, possessed, 
transported, or sold in violahon of any law, treaty; 
or regulanoii of the United States or in violauon of 
any Indian tnba! Uik'. ' Again, menu tra terminology 
IS included in the original siatucory provision, but 
the sfmethe prohibited conduct is spread across nu 
tnerous laws, regulations, and even treaties. 

As these examples demonstrate, even when Con- 
gress mdudrs a mciis trn requirement m a statute. 


that language, located in the federal code, can be so 
far removed from (he language tn federal regulations 
defining die prohibited conduct tltat it is difficult to 
determine what mms rtA requirement, if any, applies 
to each element of the criminal oBense. 

The explosive growih that federal criminal law 
has undergone in recent decades should alone be 
sufficiently troubling to anyone in a free society 
When coupled with the disappearance of adequate 
mctu nra requirements, the prediieration of poorly 
drafted iTiminal ofTeiisrs that are vague and over 
broad, and the widespread delation to uneJecird 
officials of Congiess's authority to criminalize, the 
expanded federal cnminai law becomes a broad 
lempUie for the misuse and abuse of govemmeti 
tal power. 


III. Rationale and Summary of Methodology 


A. Rationale for the Study of the 
Legislative Process 


This study fills a quantitative gap. addrrssmg 
the increasing concern on the pin of many aca 
demies and expette* over the number and scope 


f 


TTi/s study ftUs a quantitative gap. addresung the 
Increasing comem on the part of many academics and 
experts over the number and scope of federal criminal 
offenses that lack adequate mens rea requirements. 


of federal cnminai offenses that lack adequate meiu 
nrn rcqiuremcnts. The study pursued two primary 
objectives: 

11 To determine whether the menj rea re- 
quirements of non-violent cnmtml of 
tenses in bills enacted into law differ in 
quality and protectiveness from the mnu 
red requirements of non violent cnminai 
oftenses m the enure set of bilh intro 
duced: and 


21 Todetenratw whether any rouune action 
or stage in the frderal legislative procesi 
results tn mau red requirements that are 
more or less protective of tndivtduaJs who 
aa without a sufficiently culpable mental 
state to warrant criminal punishmenL 

This Study began with the woriung hypothesis 
that debate and oversight of proposed legislauan m 
the House and Senate Judicury Comminees might 
improve the clatiry of cnminai ofiensrx in bills 
moving through Congiess and srrengchen their 
mens rra requiremetus. The judictary committees 
have special expertise in crimmal law, cnminai jus* 
tice legtsiauon, and related matters, and according 
to House and Senate rules, only the judlcuiry com 
mttreo have expreas junsdirUun over criminal law 
and punishment. 

In order to test this hypothesis, die study con- 
sidered two quesuoDS: 

1) How wdl do the wcjw red requirements 
in each oBense studied protect innocent 
aaors, defined as chose acting without 


10 
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mtciu lo vtoUce ihr law and lacking the 
knowledge that their conduct is unUw’ttil 
or niflkientty wiongtiil to put them on 
notice of possible criminal liability? 

2 ) 1$ there a correlation between the protec 
tion affonicd by a bill's mem rtfii mfutrr 
ments and its enactment, passage by a 
clumber, or consideration by a tudicury 
committee? 

1'hts study considers a mrtu nra requirement 
to be adequate if it U more likely than not to pre 
vent the government from punishmga person who 
did not have a sufficiently culpable mental state 
to fustify such puntshmem— that is, if the person 
did not know iJiat her conduct was unlawhil, did 
not tmend to violate a law. and did not engage m 
conduct that was sufRciemly wrongful to put her 
on notice of possible crimtnal liability. As used In 
this report, the term "unlawful ' means prohibited 
by any law, whether that law is cnmirul, crvfl, or 
adininistraove in nature. The arulysts does not as 
sume that for cnminal punishment to be imposed 
a person must know that she violated a taw that 
carnes a cntmnal penalty. 


B. Summary of Methodology 

The authors and iheir researchers analyzed 
the non violent cnminal offenses m 20j bills (128 
from the House and 75 from the Seiutei Intro 
duced dunng the course of the 109(h Congress, 
because many of the bills included more than 
one criminal offense meeting the study's criteria, 
the number of criminal offenses included m the 
study (4461 IS greater than the number of bibs. 
Each offense's mens rra requirement was analyzed 
and graded as Strong, Moderate, Weak, or None, 
If a wciii 1Y4 requirement fell between two cat 
egorics. it was assigned an intermediate grade, 
for example, None to Weak. However, in order 
to give the heiiehi of the doubt to congressional 
drafting, these offenses were considered as havmg 
the hii^ier. more proienlve grade for the pur 
pnses of this study's data reporting and Statistical 


analyses. For cjumpit. an offense having a mnu 
rra requirement falling between Weak and Mod 
e.raie is categonzed hi the online appendix as 
Weak-to-Modrraie but is treated as Moderate for 
all ocher purposes. 


The analysis and smding wen based on the level 
protection provided by the actual language of the o^nse 
and were guided by Supreme Court decisions thof set 
forth (relatively) clear statements defining or interpreth^ 
the mens rea terminology most commonly used In 
federal statutes. 


The analysis and grading weir based on the 
level of protection provided by the actual language 
of the offense and were guided by Supreme Court 
decisions chat set forth > relatively i dear sutements 
defining or interpreting the mmi mi terminology 
most commonly used In federal statutes. Wlten 
assessing each offi-nse, the study did not adopt the 
perspective of how'^ an ideal prosecutor wnuld (or 
W'ould not? charge the offense and did not consid- 
er whether prosecutorial ducretion might protect 
potential defendants from uniust conviction Simi 
larly the study did not consider how an ideal court 
would rule on a mouoo to dismiss or whether a 
court would apply a limning construction to an 
offense <fQr exam|de. Ihr comtnun-law role of len- 
ity) to aid 4 particular defendant* 

Tire rrsearvhers also collected d.iia on several 
of the maior actions that con be taken on Icgisla 
uun by Cougress (referral to a judiciary committee, 
passage by a chamber, and erucuneni into lawi and 
by a judiciary committee .heanog, markup, amend 
mem, and reponingv. The Hemage Foundation's 
Center fbr Data Analysts iCDA; then analyzed 
whether statistical, and possibly causal, correlations 
ettst between these actions and the protectiveness 
of mens rea requirements. 

The Meihcidolpgtcal Appendix included at the 
end of this report provides a more complete dc- 
jen^on nf the study's melhodolngy 
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IV. Mens Rea Data Analysis, Calculations, and Findings 

This sccnon presents a Jetailed wtpUnatton of Chari 1 reports the number and proportion of 
the snidy s analysis, metuding examples of offenses offenses In each mmi rra category, 
from each category, a descnptlon of the lesulting 

data, and the results of the siadsiical analyses Chart 2 presents the data from Chart 1 broken 

doum by chamber. 


A. Mem Rea Category Totals 

The total numbers of offenses tn each of the 
four mots na categones arc summanzed in Charts 
1 and 2 below. 


Chart 1 

Majority of Offenses Had Inadequate 
Mens Rea Requirements 

tM* the 440 uuJkd olK-mn, 25$ (S? percent i werr 
tiirfpimed i» hiiving either None nr Wesk moiI mi 
mitnrrmcnu 


Studied Offenses, by Mens flea Grade 
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S7.1% 

MS'* 

31.8% 



Mone Modmte 

II) 1U l$S 


ai% 


Stroi^ 


Mens Rea Grade, by Congressional Chamber 

^*ofM WmIi MMlrraw Smtog Tout 
Houm n 90 t) 73 iTJ 

Swn )1 sa n 14 159 

total It) 143 ISS « 446 


Chait 2 

Inadequate Mens Rea Requirements 
More Likely in Mouse Bills 

:iUay-tWM percent uf •iflrmci to I Ioum lulls cuntalni J 
knaiirtjuaic mnu tea mjuiremenu (hhitic or Nk^k< 
Ciimpared tx 49 pcneiu nf iininiaea la ScrtJic bilb 

Studied Offenses in the House (277 Total) 



Studied Offenses In the Senate (169 Total) 



S«wcr <4l*aMNi Irr tlMnn^ > M* 
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Almost thrr? fifths ($7 peivent' of all o%Dse5 
studied had inadequate iNone or Weak) HteM.< iva re 
quiremmis. By chamber. 62 {vnrent of the House 
oltenses and 49 percent of the Senate offirnses had 
inadequate menx rta requirements. Just slightly 
mure than n perctsit of all oQenses studied had 
protective, properly drafted niou nr4 reqiuremenn 
iStrong). The remainder of the offtrnses IHI into ihe 
Moderate category, meaning that they provide an 
intermediate level of protectiveness against unjust 
cnminal punishment 

As drsoissed above, this study analyzed the 
entire sample of proposed offenses in order to de 
temune whether speciftc Icgislaitvr actums might 
improve or undermine mens mi requirements, Al 
though mactmem may seem (he most important 
part of the process. Congress typtcaily enacts only 
a small percentage of all bills ininxlucetl. For ex- 
ample. in the noth Congress, U.Ml bills were 
introduced, of which only 442 <4.0 percemi utrr 
cruiied into law. In the I09ih Congress. 10,537 bills 
tarre introduced, of which 464 (4.4 percent) «*ere 
enacted mto law 

Of the 203 bills studied. IJ (6,4 peivent) weir 
enacted into law, an enactment rate that is 4S 


percent higher than the rate for all bills introduced 
in the 109^ Congress, In light of Congress's docu 
memed propensity fur raactmg cnminal offenses, 
this may suggest that Congress is more hlcely to 
pass a bill if it contatm non violent offenses or. con 
vrrsely. that Members of Congress are more likely 
to add non violent offenses to bills that Congress 
Ts likely to pass. This study did not attempt to sub- 
stantiate either of these hypothesi's. 


The data may suggest that Congress h more hkety to pan 
a bill if it contaim non viotent offenses or, coiwersefy, that 
Members of Congress are more Hkety to add non-violent 
offenses to bills that Congress is likely to pass. 



Chart J dhutrates the substantial connitency 
of the strength of mtus rca requirements through 
the legislaDve process, from imiial proposal to 
enactment into law. This answers in the aftirma 
tisr iwn of the study's quesuons: > 1 1 in analysis 
of the mens na crquirements m ail non -violent of 
feases mintdiiced m a .ungle Congress is a $<Amd 
basis for stud>ing the entire legisianve process for 
such offenses: and (21 each stage of Ihe congrre- 
sioiut process warrants review and re evaluation 


) — 

Chart 3 

Mens Rea Requirements: Proposed vs. Enacted Offenses 
Offenses, by Mens Reo Grade 
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lo ra5\u« that Congrrss does not continue to create 
ofTciues that put innocent acton at ruk of cnmi 
nal punishment. 


B. A Study of Each Mem Rea Category 
Through Example Offenses 

1b provide furrhcr tnsighi into the meaning 
of the data presented above, this section provides 
examples of offenses typical of each category. 
While the numbers alone make a powerful state 
ment. they take on even greater significance in the 
context of typical offenses. 

I. OfTensrs hi the None Mens Kra Category 


The I IJ non-violent offenses m the None cat- 
egory. which represent i5 percent of the AA6 non 
\*iolent offenses introduced m the lovih Congress, 
do not lequire a prosecutor, court, or piry to en- 
gage tn a meaningful t-iiosiderabon of a criminal 
defendant s mental state. The defirndant's knouH 
edge, intent, muperceptians, misukes, or accidents 
are eiscntially irrelevant to his innocence or guilt 
In the online appendix to this leport. many of these 


Hfr I !3 non-iflolent offitnses in the None category, tt^ich 
rvpresenr 25 percent of the 446 non viotent ofinses 
IntroducefJ in the 109th Congress, do not require a 
prosecutor, court, or jury to engage in a meaningful 
conskietaVon of a criminal defendants mental state. 


offenses are re^rred to as ' strict liability offrnses 
because they do uoi include any metu rea termi- 
nology or tequirements. Although some of the 
uHenses m the None category omit all iradiuunal 
cnmiiul Uw mens rra terminology and instead 
rely cm tort bw lermincilogy, such as 'should have 
known, ‘ "reasotuibly should have known “or “neg- 
ligently. for imposing cnminal punishment, these 
terms provide little or no proiectton to the unwary. 
Nothing in the language of an offense categonzed 
as None prevent convicuou of a defendant who 
did not intend to violair a law and who did not 
know that ho conduct was unlawful ur suffuicntly 


wrongful so as to put him on notice of possible 
exposure to criminal rr^onsibillty. 

An example of an offense in the None category 
IS (bund in RR. 1192, the Paid Family aird M«di 
cal Leave Act of 2005.** Secuon 107' ij of that bill 
states that whoet'er ‘makes or causes to be made 
any false statement in support of an application for 
benefits'* under the federal Family Medical Insur- 
ance Program is guilty of a felony. On its face, the 
use of the phrase 'ftlse statement" m the offense 
suggests that the government must prove that the 
defendant acted with ntciu red before crimitul Uabil- 
jiy can be imposed. That would indervl be the case 
if this offense were rrwnoen to include, for exam- 
ine, a blanket or introductory aicnj rM term— 4.e., 
whoever kntiU'nigJV makes or causes to be made 
any f^se statement in support of an applicaaon 
for beneiiis.* So drafted, the offense would require 
the government to prove that the defendant knew 
that the statement was false {and possibly also that 
it was made in connertmn with an appbcauon feir 
beneiits). 

The actual offense defined by lecnon 107{l}, 
however, includes no mciu rra requirement and is. 
in feet, a strict liability offense The government 
need prove only that a defendant made or ‘ caused 
to be made" a statement, that the suiemeut was 
made "in support of** a Rundy Medical Insurance 
Program applicauon, and that the siaiement was in 
(act false. If, for example, a man listed an incorrect 
date of bulb (or one of his hepchildien. or a worn 
an entered the wrong year wlicn asked for her date 
of hire, these ' false statements* would put them at 
nsk of conviction. According to the express terms 
of this offense, the government need not prove that 
an applicant's take statement was material to eb 
gibikty for beuetiis, that tl>e applicant mirnded to 
defraud anyone, or even that die applicant knrw 
ihe statement to be faisr As with all stmi liability 
offenses, the government need not prove that the 
defendant knew aHvtiitng at all. For these reasons, 
this offeose is categonzed as None 

A second example of an offense in the None 
Category is found in secrion Ztci nf .S. 3 'Oa, the 
Data 'Theft Prouction Act.** *rhxt piovision states: 
'll shall be unbuiul Ibr ai^ person lu Use a means 
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of identificanon or individually idennfiable health 
uilbnnauon obtained directly or indirectly frora a 
Federal database m furtherance of a violaiicn of 
any Federal or State crinunal law.' it might appear 
that the Hnal clause, requiring the conduct to be ear- 
ned out “tn furtherance of a vidahon of" another 
criminal Uw. provides the protecnon of a meu nru 
rrquiirment. However, nothing in the statute re 
quires the defendant to know that the conduct pro 
hibited was in fact m furtherance ot [anotherl vio 
Ution of Federal or State criminal low 

Similarly, while it might appear that the Ue.frn 
dam is protected by the offense's requiretneni that 
there wws in fact another ‘violadon.. .of Federal or 
State cnminal law,” noihmg m this oiTense requires 
that the other violation of federal or stair law be 
committed by the person who uses* the personally 
idennhable health mlbrmaiioa Thus, a healthcare 
provider who uses personally identiiiable mforma 
iimi obtained mdirecrly from a fisleral database to 
answer questions by a person impersonating an em- 
ployer or another health care provider could, under 
the language of this offirnse. be subjected to cnmi 
nal punishment. Thouj^i this offense m.ty appear, 
«( fitsr glance, to provide a rNcru ini nrquirement or 
at least some protection for those who act without 
mem mt. it in faa provides neither 

Z.i)fl'enses in the Weak .tleiu Rea Category 

An oflfeiue ii caiegotized as Weak if iu Un 
guage IS reasonably bkely in protect from convic- 
tion at least some defendants who did nor intend 
to vioUte a law and did not have knowdedge that 
iheir conduct was unlawful or sufficienily wrong 
fui to put them on notice of possible criminal re 
sponsibility. Tlie oifemes to this category cannot 
be characterized as strict (iahiliiy because they 
include some mnu na requirement and. there 
tbre. prool of a deiendani's culpable mental state 
before criminal pumshment can be imposed Un 
like those offenses m the None category that have 
rapirss mm tra requirements but use tort law 
terminology, the offenses In the Weak category 
mostly employ traditional cnmuial law mrru rnt 
termmology. This study determined that 1 42 of 
the 446of)crises (just under 32 percent) had Weak 
mciu rot reqturements 


Tile Stolen Valor Act of 2005 'S. 1999), which 
was enacted into law' in December ZiiOo, mcludes 
a typical Weak offense The aa amended existing 
law such that it is now a federal crime to. among 
other things, "knowingly buy. sell. mail. ship, bar- 
ter. 'or exchangel ] for anytlnitg of value" a wide 
variety of mdinry decorations, badges, and med- 
als.* The btU $ finding? indicate that its purpose is 
to prevent fraudulent uses of and claims about US 
military decoraDoos- -for example, falsely damung 

77ib study deterniined that 142 of the 446 ofinses (just 
under 32 percent) had Weak mens rea requirements 

to be the itrapient of the Congressional Medal of 
Honor or Purple Heart— thereby preserving rhe 
reputanun and mearung of such decorarioits and 
medals.'** But the offense is not bmited to fraudu 
leru cotidua. ft is written so broadly and with such 
weak nuiLt vux protrcUom that it vmuid reach many 
arts by perfectly legitttmie histonam and coDeciors 
who deal in these miliury decorauoiu*’ Under its 
terms, even heirs of a Milider who transfer his deco- 
rations Of medals among rhemscJves in exchange 
for otlier property in the soldier's esute u'ould nsk 
(mpnsonmem 

Tlie Suden V’aloi Act s only moo ita require 
men; is that the person charged must havr know- 
ingly engaged m the prohibited conduct As the 
US. Supreme Court has recognized, ' 'fUinlra* the 
text of the sramte dictates a dif&rent result, the 
Urrm knoaingly' merely requires proof of knowl 
edge of rhe facts (hat constitute the offense 
liie term knowingly,'" the Court stated in Bryan 
V. United Statei, "does not necessarily have any ref 
cimee to a culpaUe state of mmd or to knowledge 
of the law. Consequently, (he offense ctraied by 
the Stolen Valor Act provides inadequate protec 
tinn against cnminal t'onvicnon -and punishmeni 
for those who buy sell, exchange, nr .ship a mili- 
tary decoration, badge, or medal without any in- 
tention of making or furthenng i fraudulent claim 
of valor, .though the offense's mens rcj require 
mem provides some protection, that protection is 
inadequate. .Acconiingly this offense is caiegonerd 
as Weak. 
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Another oample of a Weak metir rrd provtston 
15 found in RIt 3968, the Federal Miceral Oevel 
opment and Land Proierdon Equity Acx of 2005. 
Seoion 506*^2) of the bill states that whoever 
"knowingly... violates any other environmental 
proce^lion requiivmrnt set forth in title 111 (of this 
Act] or any regulaaon issued by the Seenttanes to 
implement (his Act. any provision of a permit is- 
sued under this Art linrluding any oxpioratKm or 
operations plan on which such permit is based i. or 
any condition or limiution thereof shall' be ertmi 
naUy punished.* The offense's meni mi element. 
'knoNvingly. ' requires the government to prove 
that the conduct consbiuting the violation was not 
accidental or inadvertent. Hourvet, 'knowmgly' 
docs not necessarily- require *’a culpable state of 
mind or...knowled^ of the law.'*' nor Joes it re- 
quire a shmanng that ihe vioUrion resulted m any 
harm. Accordingly, this oflense is graded as Weak 
because it ofieis little or no protectioo to those who 
are unaware of the Uw or those who. in good faith, 
attempt to comply with it but are unablr to do so, 

Offanits in the None category combined with offenses 
In the Weak category compriu more than haff of all the 
i^enses in this study. Such offenses are wholiy inadequate 
to prevent unjust prosecutions and convictions. 


by this offense makes it more like the odenses that 
are typical of the None category than those of the 
Weak category. 

As iHustraced by these examples, the great ma- 
junty of offenses that fall into the Weak category 
idv cxciu»\ely on the term ' knowingly" is a blan 
ket or introductory mens m requirement. In nrcent 
years, the Supreme Court has stated that the term 
knowmgly ’ requires the governmenr to prove 
only tltat the Jefimdaiu had luio^’ledge of the ^ccs 
coustiniriug the offense,'* thus excluding only ac 
udental or inadv'cnent conduct. This i$ insufficienu 
however, to protect those lacking knott'lrdge of 
MTungdoing and acting snthoui intent to do any 
ibingimlaufulorirvenstTongfiilinpart Wcakrnou 
rm requirements allow for. and incvnably result in. 
unjust prosecutions and convictions. 

For that reason, it is disturbing that offenses 
with Weak mem rr«i requirements are the second 
most commun choice of federal legislators pro- 
posing non violent cnminal offenses. Even more 
diKonceriing is the Fiict that the number of of- 
fenses in the None category combined tviih the 
number of ofienses in the Weak category com 
pnse more than half of all (he offenses in this 
study. Offenses in the Weak or None categories 
are wholly inadequate to prevent unjust prosecu- 
tions and convictions. 


Wlirreas this oflense is graded as Wbak for the 
purpases of ihi$ Study's data and statistical analy 
ses, itis described in the report 's online appendix as 
None-ro Weak. Thu is because the oflr^ autho- 
rizes executivr branch officials to engage in re^ 
laiory cnmmalixatian.^ Thou^ its text conutns 
a mriLs rat requirement, most of the prohibited 
cotuiuct would be defined by onelected officials 
m regulations and even mJividualizrd mining per- 
mits.'* Blanket cnminalizauon of all regulatory and 
permit violacions effi?ctively Jtmtnishrs the protec 
tiveness of the statute's metu ira requirement and 
reduces the likelihood that potennal defendants 
will be on nonce of the requirements and prohibi- 
tions that they must obserre. Therefore, despite the 
presence of a meiu tea term, the broad and indeier- 
minair class of cemdua that would be cnnunalizcd 


J. Offenses in (he Moderate Mni.t Hea Category 

The nunfoar of offenses in the Moderate car 
egory is sii^tly greater than the number of Weak 
offenses. Approximaiefy one-third of chestudiedof 
fenses. (55 of 446, have mens mi requirements that 
f^ce them in the Moderate category The lan^age 
of an offense caiegorued as Mcxteraie is more 
likely than not to prevent an individual from being 
fouTid guilty if he did not mtend to violate a law 
iutd did not know that hi$ conduct was unlawful or 
sufficiently wrongful so as to put him on notice of 
possible crimmal responsiMlity Nevertheless, such 
an indmdua! could be comnaed under an offense 
categorized as Moderate because of. for example, 
inconsistent ludicui mierpretation and application 
of the mem reo terms « uses. 


i6 


WITHOUT INTENT 



161 


One ntamplr of a Moderate olfense is m sec 
uon 2 (.a,' of HR. 4148, the Federal Disaster ProH 
leenng Prevention Act of 2005. This secumi pro 
vides I'nnunal penalbes for ''[w]hoever, in a matter 
involving a contract with the Federal Govrrnmem 
for the provuicui of goods or services, directly or bi 
directly, m connection with teltcf or rrcoiutTUction 
efforts provided in response to a presidennally de 
cUred major disaster or emergency knowingly and 
willfully... falafies. conceals, or covers up by any 
trick, scheme, or device a matenal 1301.“*' Based on 
Supreme Court precedent, this 'wilUully requite* 
mem should prevent the comnchun of many or 
most defendants who did not know that their eon* 
dtii'i W4S unlawful or sufficiently wrongful''' But as 
the Court itself has observed, willful" is a word of 
many mcamnp. and its construction is often influ- 
enced by Its context^ Federal courts therrfonr do 
not apply a standard meaning to ' willfully: * It is ph 
manly fbr this leason that offenses using 'willfully ' 
as a Uanket oi' introductory mou rta requitement, 
with nothing more, are categonzed as Moderate 
rather than Strong 

Another example of a Moderate offense is in 
Section 5 of H.R. 4572. the Export Admmistranon 
Renewal Act of 2005. This offense provides that 
'(a]ny individual. . .who willfully violates, con^res 
to violate, or attempts to violate any provision of 
this Act or any regulation, license, or order issued 
under this Act shall be fined up m ly times the val- 
ue of the exports involved or 31,000,000, which 
ever IS greater, imprisoned for not more than 10 
years, or both, for each violanon. '** This offense 
IS graded Moderate because, as ui the preceding 
example, the bUnkei or introductory usage of the 
willfully ' rri|uiremeni should prevent the convic 
uoD of most defendants who did not intend to vio 
lace the law and did not know their conduct was 
unlaiA’rul or sufficiently wTongful so as to put them 
on notice of cnminal responsibility. But this mnu 
mi requirement cannot be lelied upon to provide 
adequate protection for all such defendants be 
cause federal courts do not apply a standard mean 
mg to willfully.'’ 

This offense is not, however, stncUy Moderate 
Rather, the strength of tlir mciu rca reqiutemnii 


in H R. 4S72 falls between Weak and Moderate 
because it incorporates a Urge, open-ended set 
of regulatory vtoUuons. Thus, even expens in ex 
port law- would have a JilTiculi time being aware 
of all of the regulations under which criminal 
pumshmeni might be imposed, Yet some courts 
might conclude that indivtduals performing ac- 
tions covered by the Export Admimslralion Act 


Approximatdy one-third of the studied offenses. fSS of 
446, have mens rea requ/reinents that place them in fhr 
Moderate category. 



have a duty to know' all Export Administration 
Act regulations and therefore impute ronsmic- 
tive knowledge of any unlawfulness to the nidi 
vidual because he knew that the field is heavily 
regulated. W'holesale incorporation of regula 
lions into cnminal offenses thereby uiideimines 
the protectiveness of mens rea requirements. For 
this reason. H.R. 4572 is categonzed in the on 
line appendix as Weak-lo-MoJerate, not simply 
Moderate 

Blanket or introductory’ uses of die wnti nra 
term ' wtDfuily ' make up the great ou/oriiy of the 
offenses caiegonaed as Moderate. The offenses in 
this category would provide an uncertain amount 
of protection for defendants vhatged under them 
because of the inconsistency with which couru in 
terpret and apply the term willfully.' 

4. OUenses io ihv Strong Mens Rea Category 

Tlir language of an ofiense categorized as 
Strong IS highly unlikely, absent substantial misin- 
terpretation, to perrmt the conviction of a person 
who did not intend in x'iolalc a law and did not have 
know'ledge that his conduct teas unlawful or suffi 
dently wrongfii) to put him on notice of possibfr 
cnmiiul responsiblliry. Vimully every cnminal of- 
fense that Congress passes or even considers should 
tndude nciu iva requirements that are this protec- 
tive. It is therefore of significant concern that only 
a small percentage of the studied offenses fall mto 
dus caiegoty 
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(Jiie cjuniplr of an of&nse m thr Strong cat 
egary u in HA 5 18 n. Jane's Law. which crimina] 
izes cvasum uf court orJcred child support pay 
menis. The ufleme in secbon 2U5 suies. 


Whocwr knuwingty. mvcla m imcrsutr ur 
lorctj;;! itMumcivc. with the intent to exade 
•'iimphanre with a court (jrdisxd property 
duirihuti>m m part itT a «.parahon or dlvnrci; 
wnlcmini iiMtlving mttre than S5uu<]. wuh 
respect to a npuiuc or lorimr ^itur. «haU 
he fnted under this iitlc iv impnHjiu.-d Utr mn 
mon-than iwr»yainiot both 


The introductory wms rca term. Itnowingly. 
can be relied upon to provide protection against 
conviction for inadvertences. But the key to the 
itrength ol' the overall mcni rra requiremeiu is 
the phrase with the intent to n-ade cumpliatice 
with a court ordered property* distribution* It 
u dilhcult to inuginr a scenario tn which a per- 
son could. Without knowledge that such actiun Is 

1 Wrtudlfy every criminal offense that Congress passes or 
I rvrm consfWen should indude mens rea requirements that 
I tvuuld he categprized as Strong, but fewer than one out of 
I every 12 of the offenses in this study was so categorized. 

unlawful, act with mrent to evade an order from 
the court. The court order reCrrmced in thu of 
fense is a direaive of law handed down from the 
court to the defirndant, and thus the inclusion of 
this phrase tn this offense requites the person to 
act with a specific nnenr to violate the law. For this 
reason, the ufiense in M.R. ^188 is i^ategonzed as 
Simng. 

S 414, the Voter Proieclion Ai"! ul ZOOS, con- 
tains another eji4mple uf an offense cat^onzed as 
Strong. Section JOi states that whoever destroys 
ordainagcs any property with the intent to prevent 
or impede an individual frora vonng m an elecnoti 
lor" federal office isgUiUy of a federal crime.*' Prop- 
erly appbed. the mnu rea phrase wtdi the nuem 
to" should protect from convicuon anyone who ac 
cidentally damages voting equipment without (he 


intent of pirvennng or impeding an individual hom 
voting If an inattronve truck diiver, Ibr example, 
crashes while delivering voting machines and de 
siToys them, he might be chaigeJ under state law 
for reckless dming depending on the circurmtanc 
es. Bui unless evidence shows that the truck dnver's 
actual inemr was tn prevent voting it would be a 
misapplication of (he plain language of ihts offense 
for him to be convicted under it. This is because the 
mens rea requirement in the offense properly restricts 
its appUcauoii to the behavior it is intended to pun 
ish: iiuentKxially preventing citizens from voting 
Absent that ^cific intent, criminal punislimcnt is 
unlikely to be imposed. 

A final example iUustraung one "best practice' 
approach to fasltiontng strong mnts nra tequire 
ments is m section SI5(b} of H.R. 129$, the Re 
sponsible Lending Act. This ofiense includes both 
a blanket ur incrodui'tory "wUlAiUy mens rca term 
and a specific requirement that, for culpabdtty to 
aiiach, an individual must know (hat he Is acting in 
violaiimi of the law: "It shall be unlawful to will 
FuQy disclose to any person any information con 
cermng any person who is a mortgage broker or is 
applying for licensing as a moitgage broker know 
ing (he dtsdoisure to be In violanon of any provi' 
Sion of this utle (a) lequiruig the confidentiality 
ul such mformauon, or (bi establishing a privilege 
from duclosurr..,." Because of the proper use of 
(he ' willfully ' and "knowirtg' terms, ihtsvifi'ensT is 
categonzed as Strong 

Despite these salutary examples, fewer than 
oue out of every 12 of the offenses in this study 
contained lanu mi requirements proiectivr enough 
to be categorized as Strong. This may be due in the 
difficulty and occasional linguistic awkwardness 
involved in drainng a protective mens va require 
ment. It might also be caused by Members of Con 
gress land the puUk/ overlooking the possible in 
tusuces resulting from chtninal laws chat are V3g;ue 
and ON'erbroad. that fail short of providing fair no 
lice, and that fall to require a level of culpability 
suffictent to justify cnminal punishment. Never 
(heless, fimdamental prmaples of jusacc mandate 
that nearly all of the non-vloleot criminal offenses 
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in this study should luve todudcd i Strong mens 
rrii ivquirrment 

In aumnury. the study's calf gorixanon atulyus 
found that: 

• Almost tJiree fi/thsof allnon-vialent of 
lenses proposed had inadequate rWraJc 
or Nonei mens rea protecuom, 

• Fewer than one out of every 12 offenses 
conutiied protections that are fully ad 
equate to protect against urijust convic 
tiun {Strong:, and 

• One out of every three offenses had 
HicNji n’a requirements inhabiting a mid 
die ground (Moderate), leaving open the 
possibility of conviction of those whose 
level of culpability does not warrant 
cnrmnal pumshmenL 

C The Reliance on Judiciary Committee 
Oversight 

Despite the ^ctal expertise and jurtadichon 
of the House and Senate Judiciary Committees 
over Runers of criminal law and ctiminal rustice. 
Clrart 4 demonstrates that more ihao half of the 
studied offenses were not referred to eiiher com- 
mntee lor oversight 

As Chan 4 shows, only 214 Ud.o percent* of 
the 440 offenses studied were in bills that were 
leferred tu the lespeciive judiciary commlnee. 
While nearly 55 percent of the 277 House offens 
es were referred (o the House Judiciary Commit- 
tee, only 27 percent of the los Senate offirnsci 
were referred to the Senate judiciary Commit 
tee. This is despite these ciimmutees’ special ex 
pertise in crafting criminal offenses, knowledge 
of the pnonnes and resources of federal law' en 
forcement, and express funsdiction os'er federal 
rtimmal law. 

For example, since its creauoti in 1816, the Sen 
ate Judiciary Committee has had junsdicoon over 


Chart 4 

Less than Half of Offenses Were 
Referred to Judiciary Committees 

Percentage ol Offeniet in Study Referred 
toRetpectIvr Judiciary Committre 
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legislation related to wnminaJ justice.***' Furtlier, 
the Rules of the Senate provide that to the Senate 
Judiciary Committee shall be referred all proposed 
legisiauon. messages, petitions, memorials, and 
other matters relating to.. .[(Judicial proceedings, 
civil and criminal, generally.'*** The rules grant ex- 
press authonty over cnminal justice maners lo no 
other Senate committee. Nevertheless, over 62 per- 
cent of the studied offenses that were muoduced 
m the Setute received bnle or no oversighi feom 
the Setute judteury Coniiniitee and did not benrfu 
from its special expemse. 

As discussed above, this study sought to deter- 
mine whether oversight by the judiciary commit- 
tees correlated with stron^r mcnj rea requirements 
in the siudied offenses." Thus, in addiuoii to pas 
sage and enactment, five dilferem congtessionaJ 
actionx ,iudicury comminec icferrals, heanngs. 
markups, amendments, and reports^ were tested 
to detennine whether such cuneJarions rxmed. 
These calculauons and their results am discussed 
further below. 
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O. Identifying the Effect of Congressional 
Actions on Mem Hea Requirements 

The Hcntage Poundahon's COA analyzed the 
study's data to determinr whether a statistically 
significant corrtUtion existed between the sm'ngth 
of nuns Ka requirements in offenses and congres 
sional actions taken on the bills containi!^ those 
offenses. If a stansucally signifirant cortdauon ex- 
ists between the strength of meiu na requirements 
and a congressional action, tt could be positive or 
negative. If. lor example, there were a negative cor- 
relation between the strength of nieiu na tequtre- 
ments and enactment mto law, that would suggest 
that a cnminal offense's menj mi requirement is 
likely to be weaker if the bill of which it is a pan 
IS passed by both chambers and ngTied into law by 
the piesident. Conversely, a positive corieiation be- 
ivven the strength of mmi na requirements and 
some congressional aaicn might suggest that that 
action serves to strengthen mcru mi protections or 
that bdls conDining stronger mciu nra protecnons 
ate more likely lo be subject to that action. 

The CDA conducted several types of sratisiical 
calculations to took for such coridlauom. The first 
two vanables it tested for possible corrrlatiom were 
whether a hill was ( l) passed by (u respective con- 
gressional chamber and (2) enacted into law: The 
data on these two actions are presented in Table l. 

If a bill wai marked up by the House ludkiaty Committee 
or one cflts subcommittees, reported by (be House 
iudUkiry Committee for consideration by the full 
House of RepreseirtobVirs. or bo(ii. the bill^ non*vio/ent 
ednrinai offenses tended to have stronger, more protective 
mensrea requirements. 

The CDA found no sutistically stgoificant cor 
reUaoit between whether a bill was passed by its 
originating chamber or enacted into law and the 
strength of the mou rra requirements m the tnil’s 
offenses In other words, this study's data provide 
no statistical evidence that the mens na provisions 
m non vfolcnt offenses passed by one chamber 
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or enacted m the 109tli Congress were weaker or 
stronger than ihr mrm it«i provisions in all proposed 
non-violent offetun. 

Ocher tests did. however, reveal stattsucally 
significant correbirions. The CDA found that the 
strength of the mau tea requirements in a biO m 
iroduced in the House has a weak, positive cone 
lauon with that bill's being (aj marked up by the 
House Judiciary Conimmee or one of ns subcom 
miners and <b) reported out of Ihr House judiciary 
Committee for considcrauon by the Full House of 
RcpprsmlatTvrs. (hit diffeiently, tf a bill was marked 
up by the Home Judiciary Committee or one of 
Its subcommittees, repotted by the House judicia 
ry Committee For considerstioii by the full House 
of Represcnutives. ot both, die bill's non-violeitc 
crtmmal ofienses tended to have stronger, more 
protfX'tivr mens rca requirements. 

On the Senate side, however, no statistically 
significant correlations wen found between the 
strength of mriu nra requirements and any acnon 
taken by the Senate Judiciary Committee or its sub 
committees. 

When the data for the House and Senate bills 
are aggregated and analyzed together, a weak but 
suhstically sigmficanl posllive correlation appears 
berwern the strength of the .studied offenses' nicai 
mi requirements and their bills being marked up by 
or reported out of either the House Juificiary Com 
miitee or the Senate fodtaary Committee. In other 
words, legislation that was marked up or reported 
init by either judicury committee tended to contain 
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stronger mciu rr<i requtremenis than bills not sub 
jeci to these actions. This finding, hcm'ever. appears 
to reilea the cor (elation identi6ed above involving 
actions taken by the House judiciary Cotnnunee, 
and so does not contradict the failure to find any 
rorrelabom involving actions taken by the Senate 
judiciary Committee. 

Finally, Hcnuge's CDA tested whether each 
of the other thiee judiciary comminee actions te 
corded >. referral to a judiciary commmee, hearing, 
and amendments was correlated tsith the strength 
of mens mi iei)uiremems It found no sUcisticaQy 
significant relationships.'^ 

E. The Regulatory Criminalization 
Problem 

As pan of the individual a.ssessmeni of the 
scudied olletises. the auibots determined whether 
Congress itself Artic ulated tlie 4iirio nnii and mens 
red of the offense or if Congress sought, in the 
statutory language of "the offirrur,'** to delr^te 
that responsibility cn an unelected agency, body, 
or individual acting on behalf of such an agency 
or body The authors endeavored to make note of 
every offense that included regulatory cnminal 
ization m order to determine the frequency with 
^ch Congress attempts to delegate its cnminal 
lawmaking auihonty. The resulting daU under- 
score concerns that have been raised about rrgu 
latory croninalization.** 

Table 2 presents this data, broken down by 
chamber and by three legislative actions lintro- 
duccion, passage, enactment). Of the 44e studied 
offenses, 63 il4 percent' authorued regulatory 
criminalization. The percentage of oflenses au 
ihortzing regulatory iTiminalizanon u even great - 
er among chose offenses passed by one chamber 
07 percent) or enacted into law (22 peiceni) 
Nearly one-quarter of tire enacted offenses allow 
additional cnminal offenses to be created, not by 
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Congress, but by imelecced and less accomiiabie 
Agency ofhnab. 

This result has significant ramiBcaaons. When 
Congress enacts a single oBcnse auihortamg regu 
Uiory cnmmaltzanon, it eiTrccivrly attaches crimi- 
nal penalties to regulations, rules, and orders that 
may not yet have been contemplated, lei alone 


drafted and made into Uw. A single cntiuna) offense 
may serve as the authonty for any number of id 
diuonal. regulatory cnminal offenses Whereas the 
ABA Ta^ force m 1998 and Professor John Baker 
in 2008 reported Kholariy estimates of the num 
ber of criminal offenses m federal statutes, both ac 
kium*ledged that, at a minimum, there are tens of 
thousands of addiUonal cnminal offenses in federal 
regulations.*’ Regulatory cnmtnalization thus has 
profound tmphcaimns for the problem of how tu 
ensure individuals and businesses receive fairnotice 
of what condua can be punished cnmtnaliy 


Nearly one-quarter of the enacted offenses aflotv 
additional crim/no/ offenses to be created, not by Congress, 
but by unelected and less accountable agency overall. 
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V. Conclusions on the Legislative Process 

Thr prim 4 ry conclusion of this irpon is ihsr a. Mem Rea Requirements Are 
non violem cmranal oflensa Ucking adcquatr Inadequate at Every Step of the 
auKs nil rcquiienienis sir ubiquitous at every stage Legislative Process 
of the IcJeral legislative process. Although two 

steps m the legislative process appear to improve as shown m ihe following lables, 44 of the 70 
the quality of moo roi cequiiements. a majoniy ptfenses passed in either chamber and 23 of Mie 38 
Of the non violent offenses Members of Congress offenses enscted into law were categonaed as None 
introduce have Hawed mciu tea requirements, and or Weak. In other wotds, 83 pctcent of the offenses 
this pertenlogr does not Improw ihnnigh the pro passed by a chamber of Congress and oa percent of 
cess Further, the majority of non violent criminal ^ offenses actually enacted into law had wholly 
offenses mttoduced in the ItWlh Congress were inadequate mob reu lequiiemenB, 
drafted with language that is ambiguous and has 

lutceruin legal effect, to the greatest detnmem of g, Table 3 and Chan 5 hrlnw, ihr 

Ihe average Uyjienon Mill no legal iraimng. hi ad ^ requtremrnls of non violrnl offenses in 

diiion. a sreeable pen-enuge of proposed criminal bjUj ,hai passed by their onglnatmg chamber 
oBtnscs, and a Utgfr petcenlage of those passed by a„. „„ average, actually weaker than those in all 
a chamber or enacted, would have delegatol Con- proposed non violeni offenses Though this dif 
gress s crimutal lawnukuig authimty to regulatora miy ,„t ba staasOcally tigmlicant. It does 

dertiutinraif ticic thr nim^ rr«t rrquirements in btUs 

Dk prioinry coiic/usion o/lhis report Is that 

thoic in bib that do not. 

non-violent criminal o^iries locking adequate 

mem rcA requirements are ubiquitous at every Chan S dcmonsiratrs a similar consisteruy 

state of the federal legislative process. P't7">«g7 of non violent olfrnses 

enacted into law that have inadekfuatc mens rea 
requirements iWeak or None) and the percent 
Fnnher. the neglect of the spectal expertise of of all proposed non-vibent offimscs that have 
the House arui Senate judiciary Committees is pro inadequate inciM rta requirements. The pereencagt 
found; less than one half of the studied offenses ©f enacted offense* that fall into the Stroitfi catego 

were referred to either commiiiee. This study as ry is somewhat Icnw-r than the perceniagie for the 

well as the cxpenence of ns authors, strongly sug- ,t>tal sample. Moreowr a larger peremuge of 
gesu that Members of Congress propose so many enacted oflcnscs faU into the Weak category The 

new criminal oRrnsers and modificauons to exist prrceniagc of offenses that are caiegorixed as None 

mg offenses that only a small percentage of these 15 approxtmaidy the same for enacted offenses and 

proposals could possiWy receive meaningful over- all proposed offenses, w-hile the percentage of of 
sight by the judiciary committees or beneht from frnses m tlie Moderate category is sligluly lowei 
their special expertise- In the past, the judiciary for those offenses that were enacted two law than 

committees performed a viul gate keepng func- for all die proposed offense*. In sum. tlie compov 

non in preserving the consniency and mregnty of profile of the stwiglh or weakness of mm wm 
federal criminal law. but today they are orernm. requirements for all proposed non-violmi offenses 
Iccrea-ut^y, new and muddied criminal offenses u consistent with that of those offenses that were 
are proposed, shepherded throu^^ Congress by enacted into law. 
lheirsponsors,and even enacted without affordmg 

deference to the committees, their expertise, or The data show that, at aO stages of the legtsla 
their unique junsdiction over the federal criminal live process, the mayonty of offenses lack adequate 
justice system. «cn.< mi requirements. This problem is not unique 


WITHOUT INTENT 



167 


Table 3 

Mtns Reo Requirements Throughouc the Legislative Process 

Offenses, by Mens Rea Grade 
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loihe )09ch Congress. For almost three years, every 
cnmirui offense introducrd in Congirss that His 
this study's critena has been reviewed (nr The 
Heritage Foundation's Oven'nminabzed.com Web 
site.** The perrenuges of cnminal offenses in each 
of the four mnu rra cai^iones for non violent 
offenses inirodured in the t09th Congress appear 
to be generally consistent with those introduced 
in the 1 loth Congress. 

Public debate m recent Congresses over mens 
red requirements has been rare, with few Members 


otyeciing to proposed criminal offenses with mens 
rrd requirements that this study would charac- 
tetue as None or Weak.^ Rather, most Mem 
bers of Congress appear to be sensitive to the 
potential piohtical costs of appeanng to be '’soft on 
crime ■ by strengthening mats na requirements to 
protect those acting without culpable tmeni. The 
current system is not working, and Congress w'ill 
need new structural and procedural devices if it 
is to thw’an this polmcal pressure and return to 
cralung crinunal offenses with adequate mm> nrti 
requirements 


Chart S 

Mens Rea Requirements of Studied. Passed, and Enacted Offenses 
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B. Tlic* judiciary Committees Are 
Frequently Afforded No or Inadequate 
Opportunities for Oversight of Criminal 
Offenses 


enhrriy clear, the result is that hundreds of cnmi 
oal offenses are being proposed tn a typical Con 
gress. and many of them are not afforded judiciary 
comnuuee overstjdit 


Congiess consstendy ne^cts rhe special ex- 
pertise of the nvo judiciary committees when draft- 
ing cnminal offenses Over one-half <52 penreni- 
of the cnminal offenses m this study were ndthet 
reterrrd to a ludicuty committee nor subject to 
any wensii^it by eidser comminee The mimber oi 
rnmitul offenses proposed and enacted has grrm-n 
so sharply that, on the whole, individual Members 
of Congress and congresacmal leaders may have 
concluded that the judiciary committees lack the 
time and resources to review every cnminal offense 
that is proposed. Thus, for expediency or for <ira 
legic purpost‘5, Members may forgo or evm evade 
judiciary comtmner review. 


[ 


VVfffmu! adequate mens rea requirements, these 
federal criminal offenses greatly increase the danger 
that law-abiding individuals will find themselves facing 
prosecution and even prison time in the federal system. 


Bypassing the judiciary committees rnay not 
always he intentional. 11m study frequently un- 
itrvered cnmmal gffetues ihai wrre hunrd tn 
much larger bills entirely unrelated to cnminal 
law and punishmeni It may be that these offenses 
were nmply overlooked or were obscure enough, 
m the context of ihnr legtilanve vehicles, to fail 
to alert anyone to the need lot judiciary com- 
mittee review, tn some cases, cnminal offenses 
may br added to a bill by amendment after the 
hill has already been assigned to a non judiciary 
committee or once the bill is on the ffoor of its re- 
spective chamber When this happens, unless the 
Members of Congress responsible for the amend 
tnent containing crimuul provisiom pause the 
process, noniy iheir chamber’s ludiciary commit 
tee, and gram that committee sufiurieni time to 
review and appropnaiely retnse the criminal pro 
visions, judiciary commiiiee members may nut 
even know that the amendment contains cnminal 
provisions.* While ihe cause of this neglect is not 


C The Proliferation of Federal Criminal 
law Continues 

Much has alieady been said about the magni 
lude of new cnmmalizauon that was proposed and 
enacted by the 10«!h Congress. The numbeis speak 
kir themselves: 

• 446 non violent criminal offenses were 
introduced. 

• 70 non-violmt criminal offenses woe 
passed by at least one chamber, and 

• 3© non-violent criminal offenses were 
enacted into law 

Given these large numben, it unsurprising that 
Congress created 452 entindy new enmes from 
2000 ihroujdi 2007.** legislating at a rate of over one 
new enme each wek for every week of every year. 
Without adequate mnu rot requiremenis. these fed 
eral crimuul offenses greatly increase the danger 
that law-abidmg individuals will foul themselves 
facing prcriecuucm and even prison bmc in the fed 
eral system. These numbers do not. of cour.w, cap- 
ture the full magnitude of the effect that regulatory 
cnminaltzation authorized by the Jft newly enacted 
offenses will have on federal law. 

Furthei. these numbers concem only those 
types of offenses included tn this study, generally 
non violent, non-drug non Brearm. non-pontog- 
raphy. and non-tmntigraiian otfensKc Many aJdi 
nntial offetues that were not a pan nf rhts study 
were proposed dtmng the I09ih Crmgrrss and ulli 
mateiy eructed into law 


O. Poor Legislative Draftsmanship Is 
Commonplace 

The lack of clarity m die studied offenses cannot 
be quantified, though its exiscence and irrquency 
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are plain. The authors can attest to the many hours, 
days, and months that nmu into pertbrming these 
individual assessments and to the signiticam pro 
portion of that time spent trying to amvi'cr such 
questions as: 

• What conduct is actually covered by 
Uus oftense and whai condua ts not? 

• f lose far into the language of the starutr 
does the mou rra tcrmtnniogy extend, 
and to which elements' 

• To which current federal laws and 
to which regulations Cassumtng they 
have already been promulgated} does 
this statute reler. and which does it 
incorporate? 

Quesbons of this son required subsunuol re- 
search. deiiberation, and discussion before an of- 
fense cenUJ be categorized. Some appreciation of 
this process may be gleaned from the indivHiual as 
sessments m the online appendix, which illustrate 
much of this reasoning for the benefit of readers 
and other researchers. 

The complexity of this part of the muiy's analy 
st$ is oflhed os further evidence in suppoti of the 
criticisms that have been lesrled against Congress's 
rncntnal lawmaking by academics, praciiuoners, 
judges, and othm. Congress frequently fads to speak 
clcariy and with the necessary spcafkity when leg- 
islating criminal ofienses^ Consider, for example, the 
Floret FigHcnvi litigaQon discussed above.^ It took 
several years of liOgatlon and the opimom of three 
diffeient courts, mdudiug the United States Su- 
preme Court, to determine the meaning of a single 
cnmiiial ofitmse. winch is ail of one sentence long. 
Another example con be found in the federal hrm 
rst services fraud statute*' More than 20 veais alter 
the statutes enacimenl. the federal dncuit courts 
.ire hopelessly drinded over this exreedin^y vague 
and cvribroad statute The statute is linally being 
scrutinized by the Supreme Court, and the justices 
face the choice uf smkmg die sutuie down on the 
ground of vagueness, saving the sconiie by doing 
Congress's job of nuking it more definite and pre 
cise, or allowing the chaos and confusicm mrround- 
mg the statuie’s meaning to continue.* 


This complexity has serious consequences 
Wlien ton Uw or other civil law is vague, un- 
clear. or confusing, there can be substantial con 
sequences. Bui those consequences generally 

Congress frequently faih to speak clearly and with the 
necessory spedficity when legislating aintinol q^emes. 

take the form of monetary damages. When the 
cnmmal law i$ vague, unclear, or confusing, the 
consequences are particubrly dire: the misuse of 
governmental power to unjustly deprive mdividu 
als of their pbjwi.'al freedom. 


E. Congress Regularly and inappropriacety 
Delegates Criminal Lawmaking Authority 

PraaOy. the amount of regulatory mminal- 
ixaiion authorized m the studied oftVnse.<{ dem 
onstratrs that congressional drlegacon of ns au- 
thority to make crnmnal law' occurs at every stage 
of the legislative process and, notably, more fic 
quently in those .studied offenses that were either 
passed by a clumber or enacted into law than in 
the larger sample of proposed offenses. Speidfi- 
iwUy, 14 percent of all proposed non violcmi of 
fenses included some form of regulatory crimi- 
nalization. Hiai increases to f7 penenl among 
only those offenses passed by one of the cham 
bers of Congress. The figure increases yet again, 
to 22 percent, among enacted offenses. In raw 
numbers, eight of the i6 offenses enacted into 
Uw delegate Congress's authority to make enmi 
nal laws. Those eight offenses were contouied 
in four separate hills, two originating from each 
rharaber. 

As previously discussed, these numbcri do not 
reflect the actual number of offenses that will be 
added to federal cnniinal law; Almost every time 
such offenses are enacted into law. countless addi- 
Donal federal regulations also become cnmmal 
offenses, bi foct. the regulations that become 
purusboMr as crimes often do nut ciTn exixi at the 
nme the statuiory offense is rnoi'tcd. 0ut statutory 
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offenses auchortzing cnminalizaiion by admin- 
istracive agencies typically do not limit cnmmal 
exposure )ust to regulations; m addition, they of- 
ten create cnminaJ exposure based on violations 
of any ' rules' or "oniers issued by the agency 
or Its ofTiciaU. For these reasons, the presence 
of these regulatory cnmmalizatton offenses pre- 
vents the authors from providing a complete 
tally of the number of criminal offenses that 
will result from the bills eoaaed by the I09th 
Congress. Rather, this study s data provide only 

Tht question of whether a matter is important enough 
to send a persoti to prison shouid be decided by the 
people's elected representatives. 

the minimum number of federal criminal of 
fenses enacted into law by this single Congress. 
The ultimate number is likely to be constdetably 
higher. 

While it mi^C sinke some as odd that Con- 
gress so readily and feei^uently abdicates its con 
stitulional authonty to create cnmmal taw s, there 
are several possible explanations. The most obx'i 
ous u expediency; Some believe that, rather than 
devoting time and ene^ to actually defining 
regulaiiom. Congress should focus on broader 
policymaking Other aigummis for delegation 


generally assert that decisions abuur lechiuca) 
areas of adminisiratnT law should be left to those 
with specific expertjic. Whatever ment these ar 
guments may liave. they lack persuash'enes.s with 
respect to Congress's power and re^nsibility to 
define what conduct and mental state |U$tifies de- 
pnvinganmdividiMl of her personal freedom The 
question of whether a matter is important enou^ 
to send a penon ro pnson should be decided by the 
people's elected represemaiives. 

Other explanations that have been offered are 
more cynical Delegating to adminisirause agen- 
cies the authonty to make cnmmal last' might at- 
Irwp Members of Congress the benefit of appear 
mg 'lough on enme* without being politically 
accountable to the individuals most affected by 
regulatory cnmirulization. Further. Congress can 
obtain this benefit without performing the andu 
ous drafting process that the cnmmal law rradi- 
tumally reqimes. A more generous argument is 
that most Members of Congress simply do not 
fully realize the many negativr ramifications of 
this type of delegation. 

Regardless of the explanation. Congress fee 
quently and consistently delegates lU cnmmal law 
making authority. This deiegacion results tn more 
regulatory cnmutakzauon, which, in turn, ccmtnh 
uics to the comiimed proliferation of the federal 
-cntnina] law. 


VI. Ending the Trend: Federal Criminal Law Reforms 


Congress should adopt basic, good-guvemment 
leforms that vriU slow. stop, or even tevme the dan 
gerous trend of haphazard federal cnmmalizaUixv 
This shift should begin with the rcv'ogmuon that 
the pmUferauon of criminal ofienses lacking mean- 
ingful mciLi mi requirements is a threat to civil Hb 
my In order to be effecovr. proper irforms must 
be tailored to 

• Address the root causes of the overenm 
inalizalion problem; 


• Encourage Congress in legislate more 
clearly and deliberanvely and with gieai 
er coherence; and 

• Reduce Congress's knee-yerk tendency 
to cnmtnalize in respemse to every prob 
lem and as a solution to all of society's 
real and supposed ills. 

The authors of this report recommend the folUiw 
mg reforms to brmg an end to the deieriuration 
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Recommendations 

Congress should: 

• Enaa Default Rules of Interpretation to Ensure that Mens Reo Requirements Are Adequate to 
Protect Against Unjust Conviction. 

• Codify the Common-Law Rule of Lenity^ which Grants Defendants the Etenefrt of the Doubt When 
Congress Fails to Legislate Clearly. 

• Require judiciary Committee Oversight of Every Bill that Includes Criminal Offenses or Penalties. 

• Provide Detailed Written lustification for and Analysis of All New Federal Criminalitation. 

• Draft Every Federal Criminal Offense with Clarity and Precision. 


of moij rtA nrquiFemenis and related problems nf 
ovenrriminalizaiinn 

A. Enact Default Mem Rea Rules 

Of the sevvrat reforms that iMsuU be impir 
mented to help ensure that innocent tndividuals 
are prtKected h^m unjust conviction under federal 
criminal offenses th.tt have inadequate ineiu rra re- 
quirements. perhaps the most straightforwani and 
eftATtive reform svouiJ be to codify default rules 
fbi the interpretation and appiicauon of mens rea 
nrqutrements. This ndirntn wt>uJd add new provi- 
sions CO the US Code dial would r^'citkally direct 
federal <-ouns to grant a cnmtnal defendant the 
benefit of the doubt when Congress has failed to 
adequately and cleaily definr the mciu rea require- 
menu for criminal offemes and penalties. 

The Arst statutory eiuctmeni would address 
the uninientional omission of mens tm terminology 
hy diiecung federal couns in read a pnitrcttve. di> 
fault mou red tequifement into any criimnal ofTrnse 
that lacks one.' Although it would almost ahrays 
be unwise to do so, Congi'ess would remain free to 
enact stnet liabtitiy oRenses even after this lefbrm is 
implemented, but to do so. it would have to make 
us puipose clear in the expiess language of the sut 
ute. Adopting this type of rebrm would help Liw 
abiding indivtduab know in advance which crimi- 
nal uftemes carry an imavoidablr nsk of i-rinunal 


pumshmeni and safeguard against iiitiiuciinirHdi 
legtslaruT omissions of mtiu rr<i requiiemcms. 

The second statutory enactment, similar to 
subseitjon 2.02t t) of the Amencan Law Insumte s 
Model Penal Code, would direct courts to apply 
any introductory or blanket mru rta tertm in a 
cnminal oftiww to each element of the offense.* 

This reform would eliminate much of the uncer- 
tainty that exists m federal criminal law over the 
extent to which an offense s menr rvj termmology 
applies to all of the offense's elements. It would 
also save all parties — defendants, the govrmmem. 
and chr courts— from luvuig to exhaust tbcir 
time and resources iitigaung this question, as in 
the Flcrts Piguerat case Again, Congress iould 

Perhaps rhe most straightforward and effective reform 
would be to codify default rules for the hiterpretar/on 
and application of mens rea requirtmtsnts. 

still timii the application of the menj rra terms to 
certain elements of the offense, but It would have 
to articulate such limitations clearly m the text of 
the statute. This reform would greatly reduce the 
disparities that exist among the federal courts in 
the inierpreution and applicaaon of mats mi re 
quiremeius, and thereby result in the fairer, more 
consmem applicauon of federal cnmmal laws. 
Further, it would provide additional proterrion lu 
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defendants who did not intend to violate the law 
and did not have knowledge that their coRdui;i 
was unlawful or sufficiently wrongful. 

Bnacung these two statutory provtsiom W’ould 
improve the meiu rea protecucuK throughout fed- 
eral criminal law, provide needed clanty, force 
Congress to give careful connderaticm to mm tra 
requirements when adding or modifying cnmlnal 
offenses, and help ensure that fewer individuals are 
uniustly prosecuted and punished. 


B. Codify the Common-Law Rule of Lenity 

A related itatutory refonn that would reduce 
the nsk of injustice stemmmg from cnmtiul ofTms- 
es that lack danty or specificity tvouU be to codify 
the common low rule of lemry. The rule of lenity 
directs a court, when construing on ambiguous 
cnminal Uw. to lesolve the ambiguity in favot of 
the defendant.*^ In a recent U5. Supreme Court de- 
cisian. Justice Scalia explained that this venerable 
rule not unly vindicates the fuitdomenul principle 


The rule of tenity directs a court when construing an 
ambiguous criminal law, to resolve the ombiguity in 
favor of fhe ife/endan(. Adding the rule of lenity to 
federal law would serve the rights of all defendants 
at every stage of the criminal process. 


that no arisen should be held accountable for a 
MoUtion of a statute \dtose commands are uncer- 
tain. or subjected to punishment (hat is not clearly 
prescribed. It also places the weight of Inerua upon 
the party that can heu induce Congress to speak 
mote clearly and keeps courts from making enmi 
nal law in Congress's stead.*'** Giting the benefit of 
the doubt to the defendant is consistnu with ihr 
traditional rules that all defendants ate presumed 
innocent and (hat the governnimt bears the burden 
of proving every element of a enme be)*ond a rea- 
sonable doubt* 


Coun has called a fundamental rule of staoiiory 
construction and cited as a wise pnociple that it 
has long followed. "** Oesjnte the Suptvme Court's 
Statements, the rule has not bem umtbrmly ur con- 
sistently applied by the lower federal courts, and 
adding It to federal law would serve the nghls of all 
defendants at every stage of the cnminal process, 
not just those who have the nvans and oppomi 
niiy to successfully appeal their cotmctions to the 
Supreme Court Codifying the rule of lenity would 
also protect Congress's lawmaking authority be 
cause It would restrin the ability of federal coum 
to legislate from the bench and reduce the firequen 
cy with which those courts must speak because 
Congress has failed to legislate clearly. Further, it 
would requite Members of Congress to legislate 
more cairfuily and thoughlfiilfy with the know) 
edge that courts would be forbidden fiom filling in 
any loadvettait gaps left in cnmmal offenses. Most 
imporronily. on explicit rule of lenity would proieit 
iiubvtduals lirom unjust crimiml punishment un 
der vague, unclear, and cutifusing ufienses by re- 
uifbrrtng the principle of legality, which holds tiui 
no rondua should be punished cnmintlly 'unless 
forbidden by Uw fdiat] gives .advance warning that 
such conduct is cnmmal. 


C Require Sequential Referral to the 
Judiciary Committees 

A third recommended reform ii to change con 
gressiotul rules lo require every bill that would 
add or modify criminal ofiTeiises or penalties to be 
subject to automatic sequenbai teferral to the lele 
vant judiciary comminee. Sequential referral is the 
practice of sending a bill to multiple congiessional 
comminees. In practice, tlie first committee has ex 
cluiivT control ovei die bill until it lepotu the bill 
out or the hme bmit fnr its consideration expires, at 
vchich point the bill moves to the second commit 
lee 111 the sequence, in the same manner. Whereas 
every new or modified enmmat offense introduced 
in Congress should be subject to aulomatic refer 
ral to a judiciary committee, more than half of the 
studied offenses received no such referral. 


Explicitly applying the rule of lenit)* to federal 
•'Ttminid low would simply Codify what the Supreme 


Judiciary committee reierral mupnot automat 
irally produce stronger, mote proiectrve mm jcu 


za 


WITHOUT INTENT 



173 


rcquireninii^. Howrver. tht» stuiiy sstaitstscaUiOAly 
sts of the relaxioRSthip betwren ihe strength of mrui 
rm tcquremcnn and specific actiuns by the House 
ludk'Ury Comminee. considered m the context of 
the jqsecial expertise and lunsdiction of both judi- 
ciary comminees, make it reasonable to conclude 
that automatic sequenual referral utnild likely: 

• Reduce the pracuce of utduditig new or 
modified chminal offenses m many bills 
unrelated to cnme and punishment. 

• Reduce the frequency of regulatory 
crlmmahzation; and 

• Stem the overuD tide nt federal ciiminaJ 
leaoon by fomng a measured and prion 
rixed jpprtMch to cnmiiul lawmaking 

TTus assumes, of course, that the comraiaecs care- 
fully review, rather than rubber-sump, proposed 
crimmal cifTenies. l*hc judiciary committees alone 
have the special competence and exprmse required 
to properly draft and design cnminat laws. Auto 
matic referral should result in clearer, more specif 
ic. and higher quality cnminal offenses. 

More imporiamly, this rule couldstem the tide 
of cnminaliaation by forong Congress to adopt 
a measured and pnoritized approach to cnminal 
lawmaking. Members of Congress have grown ac 
cusiomed to thinking of cnminal offenses as an 
appropriate feature of any piece of legislation. But 
as ibis study shows, ensuring that a proposed ctim- 
inal oOense is a necessary addition to federal enm 
inal law— and that it is properly di'afted — requires 
suhsiantiai expertise with the mtneate details of 
cnminal law as wtU as its broader operation and 
objectives. The House and Serute Judiciary Com 
mitteesare uniquely positioned to evaluate 

• Whether the approxinutely 4.450 sum 
tory crimitui oftenses and an estimaieU 
tens of thousands of regulatory cnminal 
offenses now in federal law already cover 
the conduct being enminaUzed; 

• Whether a new nfiensc is consislenl 
with the Constitution, parucularly' con- 
stitunorul federabsm's reservation of 
general police power to the 50 states; 


Whether federal law enftsrcemeni has the 
resources to imesbgate and prosecute a 
new offense, and whether federal pdslic 
defenders have the resources to JefntJ tn 
digent defendants charged under tt, and 

Whethei enforcing a new offense will 
diven resources firom more important 
law enforcement goals. 


These fundamental qurstions should be answered 
before Congress considers enacting any new cnmi- 
nal offense. If the ludiciary committees CArrfuUy 
considered these and rrlaied questions for each 
proposed cnminal offense. Members of Congress 
might become tehicunt to propose new or modi 
fied offenses that are lU conceived, poorly drafted, 
or superfluous 


Requiring sequential njerral of all bi/ii with chminal 
provisions to the judiciary committees would also 
inaease congressional accountability for new 
criminaliiation, help prioritize criminal legislation, 
and reduce overcriminalization. 


1 


Funher. the special expertise for fashioning 
mflu roi requirements ihai are no broader ilran 
necessary to allow conviction of only those who 
are truly culpable or bUmewortlty resides in the 
judiciary comimttres. Prosecutorial disciebon plays 
an Important role in the Amencan criminal justice 
system, pinicularly in selecting enforcement prior- 
Hies, determining whether the evidence is suffunent 
to support a prosecution, and negotiating plea bar- 
gains where the evidence of a defendant's culpabil- 
ity is strong. But a cnminal offense should never be 
so broad, or its meu rea rcqvofemcnts so iax. that it 
allows prosecutors to obtam convictions of persona 
who are not truly blamewonhy and who did not 
ha\e fair notice of possible cmninal respomthiiity. 
The judiaaty committees am m the best position 
to ensuie that Congress ends its practice of parsing 
these dangerous criminal offmses, 


Requiring sequential referral of all bilb aith 
cnminal proyisions to the judiciary committees 
would alKi inaeo&e congressional accountability 


How Congress Is Eroding the Criminal Intent Requirement in Federal Law 


29 



174 


for now cnminiiliJBation. Kelp pnomite criminal 
leguUaon, and reduce overcrimiaaUxauon As it 
now stands, no single comminee can take over- 
all rrsponstbility for reducing the proU£eranon of 
new land often unwarranted, ill conceived, and 
unconsiicutionab cnmtnalofiensesor foe ensunng 
that adequate mens rea requirements are a ffaiure 
of all new and modified criminal oB^nses Sequen- 
tial referral would empower the ludtciary com- 
mittees to take responsibility for all new cnrmnal 
provisions. Further, Members of Congress and 
the public would know that they should address 
their interests and concerns about new I'riminal 
oflenses to the judiciary committees, which could 
act on them. 

Finally, the judiaary committees are well posi- 
tioned to pnontiae neu* cnmina) otTcnses because 
they have the best information about the level and 
altocauoa of federal law enforcement's resources 
and must operate withm their own time and le- 
source Umitaui.im. Such pnantirauon should re- 
duce the proliferation of federal criminal oD'enses. 
the erosion of adequate mens rea requirements from 
federal cnmirul law, (he iimvarranied and uncon- 
stitutional fcderalicattoii of inheirnily local crime, 
and other forms of overcnmiiulizatjon. Given the 
current neglect of these concerns ui the legislative 
process, such improsTments would be a welcome 
change. 


D. Require Reporting on All New Federal 
Criminalization 

Tlie fourth reform is a ntporting requirement 
for all new foderdJ cnminalnanon. which would 
work hand-m-hand with die sequennal referral 

7Ms r^orm pmpoiol would require Confess to deliberate 
over and provide Jactuol and constitutional justification 
for every expansion of the federal criminal law. 


reform. Stmilar to a bill Representative Dan MarmiUo 
(R-IL; introduced in ZOUl, this reform would require 
the federal govenimem to produce a irgular pub- 
lic repurt that includes rrUK'h of the tnfonmtjan 


necessary to assess the purponed fusiiHcanon. 
costs, and benefits of all new criminalization. 

Today there u no eHectivr check on overrnmi 
nalizauon. Over the post half reniury, the pobucal 
pressures to enminabze have been difficult for most 
Members of Congress, irrcspcctrvr of party afHha 
tirm, to resist In addition, federal regulators who 
crimtnaluie conduct should be subject to far more 
public accountability than they are today. This re 
form would help to provide such accouniabUiry by 
requiring tlie federal govemnscni to perfurm base 
but thorough reporting on the grounds and justi 
fkation for all new and modified cnnnnal offenses 
and penalties Implementing this reform would re 
quire rules changes in both chambers of Congivss 
and statutory reporting requirements gos'emiug 
the federal agrnues that create and modify cnminal 
offenses and penalbes. 

For every new or modified cnminal offense or 
penalty that Congress passes, it must report 

■ A dest.'npuon of the problem that the 
cnminal offense or penalty ts intended to 
redress, including an accouni of ihe per- 
ceived gaps m eztsnngbw, the wrongful 
conduct that is cuirently unpunished or 
under-punished, and any specific cases 
or concerns monvanng the legislation: 

• A direct statement of the express consii 
tuuorul authority under winch the fed 
eral govemnimi purports to act; 

• An analysis of wliethcr the cnmmal of- 
fenses or penalties are consistent with 
constitutional and prudential consider' 
atiom of federalism; 

• A discussion of any overiap beuveen the 
conduct to be nimmalued and condutl 
already cnmiiuiized by existing federal 
and state law; 

• A comparison of the new law'‘s penalnes 
with the penalties tuider existing federal 
and state laws for comparable conduct; 

• Asummary of the impaa on the federal 
budget and federal ivsourct». indud 
uig the iudiciary. of rnfonnng the new 


30 


WITHOUT INTENT 



and pouicles to the degree re 
^lUred CO the problem that the ne^^’ 
cnmmaluauon purpoixs to address. 

• A rtviw of the resources thai federal 
public defmdershave jvailible and need 
In order lo adequately defend indigent 
defejvdatm charged under the ne«' lasv; 
and 

• An oplanaiion of how the mciu rw 
requirement of each ciimiiui odertse 
should be interpreted and applied to each 
dement of the oBeiue 

Congress should also collect uiformaiion on 
cnminaUaauon reported by the eaeruiive braiwh of 
the federal government- This infonnanon should 
hr compiled and reported annually and. at mini- 
rmim. should indudr’ 

• All new mmmal nAenses and penalues 
that federal agencies have added to ted- 
rral legulabons and an enumeration of 
the specihc statutory authority support 
ing these regulations: and 

• For each refrrral that a tedcral agency 
makes to the Justice Department for 
possible cmninaJ prosecution, rhe provi- 
sion of the United States Code and each 
federal irgulacioii on which the referral 
is based, the number of counts alleged 
or ulQinaiely charged under each sum 
lory and regulatory provtsum, and the 
ultimair disposttion of each count. 

Congress should always be required to deter 
rninr (he (rue cost of new cnminal offenses pnor 
to enactment. The United Slates is already saddled 
with in excess of -4,450 federal statutory criminal of 
tenses, tens of thousands of regulatory cnmiual of 
femes, an overworked federal judiciary with an ev- 
er growing case load, and a crowded and expensive 
prison system. The tinieral government’s tailutr to 
assess and lustify the full costs of any new or modi 
tied cnminal oft'cnscs or pnulties is irresponsible. 

This reform proposal would require Congress 
to deliberate ow?r and provide factual and consri 
tuuonal justificauon for every expansion of the 


federal cnminal law. In the iQvth Congress alone, 
tedrral legislators mcroduced over 200 bills pro- 
posing new or expanded non-violent criminal of 
femes, and that number does not include the bills 
proposing new or expanded cnminaltzation con 
remmg violence, firearms, drugs, pornography, 
or immigration vtoUtions. Many ofitmses m these 
bills would have created new federal crimes, du 
plicated extsnng federal criminal statutes, or pro 
vided redundant petuhies for crimes alirady pun 
Uhed under state law. As it stands today, there u no 
comprehensive process for Congress ro determine 
whether these new offenses are necessary and ap 
propnate. A strong reporung requirement reform 
would compel Congress to addtrss such matters. 


One oveiaichmg reform recommendation is a 
dower, more focused, and deliberative approach to 
the cication and modification ol federal criminal 


offenses. When drathng legislation. Members of 
Congress should always: 

• Indude -an adequate mcru mi requirement; 

• Define both the (ictiiimii [guilty act I and 
the mou rta igmlty mind) of the offense 
m ^cific and unambiguous terms; 

• Provide a clear statement of whether 
the mens rta requirement applies to 
all the elements of the offense or. if 
not, of which mens rrd terms apply to 
which dements of the offense; and 

• Avoid delegaimg cnminal lawmiaking 
authonty to irgulators. 

Cnminal offenses frequently foil to define the 
(tclMS irifci in a clear and undersundaUe manner 
and often include an anus rttu that is broad. 


One overarching reform recommendation is a sfoweq 
more Jocuied. and deliberative approach to the creotfon 
and modification of federal criminal offenses. 


E. Focus on Clear and Careful 
Draftsmanship 
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cvrrrtTAching, or vogur. Practtcolly speaking, the 
magnittKie of condua proscnbeJ b)' iin ovrrbrojJ 
tiiiuj inu tan iictually have a dimimshir^g effect on 
the protection alfordeJ by the mnu teA provuiivv 
NMten a cnmma) offense does not have deariy de- 
fined boundaries, the nskof unjust criminal punish- 
ment increases. For this reason, iegislamr drafters 
must make every reasonable effort to cntft a clear 
and precise defirntion of each criminal offense and 
of the oflense s boundanes, regardless of whether 
Congress is proposing new' criminai offenses or 
simply amending exisong tmes. 


rhe importance of sound hpsiath/e drq^ng cannot be 
overstated, for it is the drafting of a criminai offense that 
frequently determines whether a person acting without 
intent to violate the law will endure a life-altering 
prosecution and conviction, and lose his freedom. 


Defermimiig the proper meiu nu requirement 
ibr a cnmmal ofhmse requires gmat deliberation, 
precision, and clarity. Any Member of Congnrss pm 
posmg a new* or modified federal cnmmal offmx’ 
must carefully consider how the mnu rat require- 
ment will actually operate when applied to the spect- 
6ed 4i.'iiu mu. L^hsUtne drafters should almost 
never rely meicly on a standard mrm mt term in the 
mtruductory language of a criminal offemr. Imteod. 
the criminal oflenses that prtmdr die best prtTtec 
oon against unjust conviction ate those (hat include 
specific imeni provisions and provide sufficient clar- 
ity and detail to ensure that the precise mental state 


rrquiird for each and evriy act and ciicumsiance m 
the cnminal oftnise is readily ascertainable. 

The tmporunce of sound legislative drafting 
cannot be overstated, for it is the drafting of a enm 
inal ufTcnse Chat frequmtiy determines whedier a 
person acting withouc intent u> violate the law .nnd 
lacking know'ledgr that his conduct was unlaw'ful 
or sufiinently wrongful to put him on notice of 
possible cnminal liability will endure a life-altenng 
prosecution and conviction, and lose his freeJont 
Members of Congress drafting cnmmal legtsJation 
musi resist the tempuuun to bypass this arduous 
task by handmg it off to unclccted regulators. The 
United States Constitution places the power to 
define cnminal responsibility and penalties in (he 
hands of the legislative branch Tberefonr. it is (he 
responsibility of that branch to ensure tliat no one 
\$ criminally punished If Congress itself did nor 
devote the time and resources necessary to dearly 
and pirciseJy anii*ula(r the law giving rise to that 
punishment. 


These ftvr rrfhnns would help easun' that es' 
ery proposed criminal offense ircetves the adention 
due when Congress is dew rminmg how to focus the 
greatest power government routinely uses against 
Its own citoens.'* Coupled with incnaised pubbr 
awareness and scruimy of the cnminal offenses 
Cuugnsss enatis. tlwse reforms would strengthen 
the protenions against uniust convu’don and pre- 
vent the dangerous probreraiion of federal criminal 
law With their most b.iiic lihemes at stake, Ameri 
cans are mnded to expect no less. 
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Metitudological Appendix 


I. The Mens Rea Analysis 


A. The Studied Offenses Defined 

The best way to dcBne the oftenses mrtuilrU in this study is by listing the types of offenses that were 
iK^r included. The offenses in this study are not pnmanly directed at conduct involving fiirarms, illicit drugs 
or other controlled substances, pornography immigration vtolanms, or what u typically refened to as vio 
lent or street cnnie 'murder, rape, robbery, arson, larveny assault, battery, vandalism, carjacking, etc.}. The 
relaaveiy few included offenses that actually urvolve physical damage to property, bodily injury, or death 
ate not tntenuonal ctimes of the son that have histohcally been chatged as a enme. They ate more akin 
to the injuhes for which a person or orgauixatjOH could be sued because tbetr negligence caused personal 
inyines or damage to propeny, the remedy for which would be a monetary awnitd in a civil suit. In the cases 
of a lita* offenses that ate included in this study that involve miennonal injury or damage, the definition 
of the pruhibtied conduct rei^uires the intent or objeenvr of the property damage or boddy intury to be 
something other than the damage or injury itself."* Similarly, w^ilc this study generally docs not include 
immigraooii offenses, it does include some offenses that are often a.'«nciated wtib Immigration violations, 
such as Khmtity theft, fiilsc sutemems, and certain empioyrnem practices. 

The authors and their research teams used reasoiubte efibrts to review every biU initoduced in tfie 
1 09th Congress that created or modified any criiamal offense and then excluded those offenses that did not 
fit the study’s srlrction criteria. Omissions and oversights art possible, hut with wry few exceptions.'"* no 
cifi’msrs ihai fit (his study's parameters were mtrntionally rxchidcd. tn all mstanen. the authors and iheir 
rrsrarchers attempted to use the latest publicly available vetsion of the bill, rrgartQess of uftether it was 
enacted into law or at what stage of the legislative process It came to rest in its ongtnating chamber when 
the Hrvih Congre.ss ended on January J, 20i17 


B. Counting the Studied Offenses 

The term 'offense,' as used in this study, is defined m a specific manner that requires some elaborauoo. 
Unlike other studies that tdeniify and count "enmes ' or^offeises* based solely on the covered condua and 
the statute's scrumire, this study also accounts for the nteit< rc4 rrqutirmenism the staiuiory language when 
determining what constitutes an "offense" for counting purposes. This method is coruaaiem with the study's 
mam purpose, which is to examine the independent protectiveness of each offense's iwcim rw iwjiurement 

A cnmmal provision that Includes only one mental state rrquirrment applied to only one course of 
conduct is counied as one ‘ offense .** However, where a criminal provi.uon includes more than one course 
of conduct, the number of offenses wiihm that provision is determined by analyzing the applicaDoit of 
the mental state requirement to each course of couduct Thus, where the application of the menial state 
requirement to two differeni courses of conduct is analytically distinct, each course of conduct counts as 
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a separate ofl^se. Similarly, mulaple subsections of the same cnminal provision air counted as separate 
oflenses if the application of the mental state requirement to the conduct prosenbed by the subsecuons is 
analymcatly distinct. As the term "offeme" is used tliroughout this report, it talKs on (hr deiuiihon specific 
16 lbs method of counoni^ ofTemes *^ Compansotu with any ocher study's results sliuuld take mio consid- 
eration (he diBerences in coimting methods and the dcHnition of the term "ofTense." 


C Offense Interpretation 

Tbs study 8 primary focus is the tndependrm ptoiectivene^ of each oBense's mnur ira teqwremeni. In 
other u'onds, the focus of the analysis >va& on the likelihood that the government could charge, pitnecute, 
and convict individuals who acted without intent to violate a law and lacked the knowledge that their con 
duct was unlawful or sufficiently wrongful to put them on notice of possible cnminal rcspoimbliiy When 
assessing each oUcnse, the study docs not rely on the ideal use of prosecutonal dtscnmoii, the existence of 
wbch some reJy on to defend law« that are vague or oveibroad or Wk meaninghii mcni ru requirements. 
The idea that prosecuturs will protect innocent individuals from imiust prosecution and punishment lutder 
such laws has not always proven true, and rvm if it were rnie in percent of cases, (ew would take com- 
fort in knowing that laws sanction the comnenon, in some cases, of those who are not culpaMe. *rhercforr, 
lbs analysis does not take into account how an ideal prosecutor would, or would not. chatge an oifense 
and does not assume that prosecutonal discretion will protect potemial defendants from unfust conviciioa 
This is consistent with the purpose of the study, wiiich ts to assess the proleaions proMded by the mnu leu 
requirements themselves. 

In addition 10 pLon language analysis, this Study is guided by relatively recent Supreme Court deci 
sions that define or mterpret common mcna vea terms used m federal statutes, federal law docs nor include 
standard, wrrll-dctiiicd mcni rra terms, such as Ihosr included m slate cnminal codes based on the American 
Low* Insniute's Model Penal CodeiMPC), The use of mens ita terms m federal cnmirral low » haphazard, 
and almost all of the terms have been subeaed to a wide vanety of (somenmes inconsistent judicial inter 
prerauons."* Recent Supreme Coun opuiions hawi provided guidance on the interpreiauon of die terms 
' wiUfuUy and ’ knowingly' when used as a blanket or miroduaory mens rea term.'”' 

To the extent possible, this study is oUo guided by the Supreme Court's FUnei FixHcrva decision, as 
amplified upon and qualified by Justice AItto's Ltiaimning opinion, im (hr scope of the introductory 
meiif nra term : knowm^y' .i in the federal aggravated idenuty theft statute.''* Specifically, wliere an of 
fense includes a blanket ormiroduilory mens rrd term ^usually knowingly, 'willfully, orbothiandthr 
operative language of the ollense follows directly and immediately after this term, tbs study's analysis 
geneially applies the mens rea term to each non-junsdicuotial elemem'"* of the offense unless the stat 
ute's grammar, contest, or structure raises significant uncertainty about this approach. With regard to 
those offenses where the application of the mem leu requirement is not enurely clear, or where the courts 
are likely to reach differing conclusions, the authors have chosen not to apply the mens ndi requirement 
to those elements. Again, this is conmstent with the purpose of the study, to determine the actual pro 
lecOfur afforded by the mens rea requirement standing alone, and not U> rely on the additional protec- 
tions that might be afforded to defendants through an exemplary exercise of pmseaitoml disrrecinn 
or through a particular court’s imcrpirtanon of a debatable provision of law, Further, tbs h> consistent 
wnih the pnncipte that the protectiveness of the mens tva requirement in each offense should be analyzed 
individually according to its uruque terminology, grammar, and struaure. 

rtmlly (his study does nor consider how an ideal court would rukr on a mouon to dismiss or wlieih 
er the louct would, foe examj^. apply the common law rule of lenity or some other doi tnne, 10 aid a 
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|!>arucuUr dc^uUnL*** Again, comutent with the purpose of this study, the focus ts not on whethera court 
•Htgifir or protect poieotul deimdants tram unjust conviction, but on the protections afforded by the 
mcRi mi requirements themselves, independent of such roDstdcTaooiis. 


D. Categorizing the Offenses 

I. The Pour, Mens Ken Categories 

Each of the offenses included in this study uiis assigned one of four grades desccbtng the protection 
provided by the offense s mens nru tequiiemem. 

a. Inadetjuate Mens Kerr Requirements; “None* .ind '^Veak*' 

• None: Nothing in the language of the offonsc prrwnts crmviction of an indandiial who 

- Did not iniend to violate a law. and 

- Did not have knowledge that his condtirt was unlawful or niffiacntly wrongful to put 
him on notice of possible exposure to criminal respomiblbry. 

The None category includes offenses that omit any mens rea requirement, which are usually 
scnci liability offenses, and those offenses that redy on tort-law terminolog); such as should 
have known,'' "reasonably should have known," or ' ne^genily." rather than the criminal law’s 
traditional mciu nu terminology. 

• Weak: The language of the offense is reasonably likely to pretmt the conviction of at least some 
individuals who 

> Old not intend to violate a law. and 

Did not have knowledge chat ihelr conduct was unlawful or sufficiently wrongf ul to put 
them on notice of posable exposure to cnminal responslbikty. 

At the same ume. the language of an offense charactenzed as Weak could, without being misin 
terpreied. allow* the cotmetiem of a sizable number of these mdniduals. 

The Weak caie^ry utcludes most offenses that use the terms "knowingly or mientionaliy in 
a blanket manner or as part of (he mtroductor)’ language of ihe offense, without any additional 
meit-i rca Icrminotogy. 

In light of these definitions of None and Weak, this study considen the mem rea requimmenisof 
offenses fallmg into either of these two caregones to be inadequate. 

b. Adequate JMeiu Kill RequirtrmmUi: ''Moderate" and "Strung" 

• Moderate: The language of the offense t$ more likely than not to prevent (he ctMTviction of an 
individual who 

Old not intend to violate a law. and 

Did nor have knon-iedge that his cunduct was unlawful or sufTtctcmly tvrongful to put 
him on notice of possible exposure to cnminal respnmibility; 
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Nonetheless, some of these indiviJuals could be convicted of an offense ^»ded as Moderate 
wtihout engaging in substantial misinterpretation of its Ungua^ because of inconststeni judicial 
interpretation and application of the mnu mi terms it uses. 

The Moderate category includes most oftenses that use the terms "willfully or "knowir^y and 
willfully' (or ‘ nnUfully and knowingly" i m a blanket manner as part of their mtroduaory lan- 
guage, without any addiuonal Titmt tea terminology: h also includes some offenses that apply a 
vananon of the phrase 'with knowledge" to conduct mvolvmg making or using false statements 
or writings 

• Strong: The language of the oifeme, absetu substantial muinterpieution, is highly unlikely to 
permic the conviction of an individual who 
- Old not intend tn violate a law, and 

Did not have knoii'ledgr diai hu conduct was unlawful or sufDcieiuly wrongful to put 
(rim uti iiouce of pusi^ aqxnuie to cnmmal respomibiiiiy 

This category includes, for example, ofirtucs that use some combinanon of the inciu mi terms 
'kncnpin^y' and willfully' with a ^edfic intent to violate the law or to act tn a manner (hat the 
ncrage person knows to be mherenily wrongful or ni violation of the law 

Although the mciu rea reqiurements of offenses categonzed as Moderate (and especially those cat 
egonzed as Wleak to Moderate yrt lalliej as Moderate • are not ideal and would allow for cnmmal 
convicuou and punishment of some inculpable persons, ihu study considers the mens mi require 
menrs of olfonses falling into both die Strong and Moderate categones to be adequate. 

The preceding definitions state the basic guideimM for grading the itudied offenses, but this study ana 
lyzed each offense's mats na nrquiremem individually and within the ctmlexi of the lesi of the offense's 
structure and language- As part of the analysis and m addition to being assigned a grade , imporunt parts of 
the individual assessment were recorded in the ubles included in this report's online appendix. These tables 
include a basic explanation of the strengths and weaknesses of each offense's mnts im requirement and a 
discusnon of any offense-specific or other unusual constderaiiom that affected an offense's grade. 

Jt. Tabulating Ititennedfaie Mens Reo (irades 

In some insunces, an offense could not be placed squarely into one of the four mciir rm caiegonei 
Where the aulhora agreed that the proteclrveness of an offense's mens tm requirement foil between two cat 
egones, It was given an miermedtaiegradr, such as None-to Weak. Offenses rcruvmg one of these imermr 
diate grades are indicated as such in the online aj^ndix to this report. However, in order to gnT the benefit 
of the doubt to congressional drafting, these offbises were assigned the higher, more protective grade for 
this report s oUier analyses fox example, an offense graded as Weak -to Moderate m the online appendix is 
ubulated smpty as Moderate for the purposes of this study's data repormig and suclsclcal analyses- 


E. Congressional Actions 

in addition to grading each offense's mms rrn requirement, the study also determined whether any 
of seven mator conctrrsstonal actions were taken on each bill that contained a studied offense. Of these 
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sKTcn actions. ihi«r coiKern cbambef wid« activities: \ I i whether a bill was rele nrd to the House or Sen 
ate Judtcury Committee; (2) whether a bill W'as passed by either the House or Seuate; and (J) whether a 
bill was ulnmaiely eiuned into lau’. If the bill was referred to a House or Seiuite Judiciary Cummiiiee, the 
study tracked whether the comminee( or one of us subcommittees, aspossthlei held a heanngcvu tliebUl. 
amended the bill, inaiked up die biU or reported the biU for consideration by the full chamber. 


F. Statistical Analysis of Possible Correlations Between Congressional 
Actions and Protectiveness of Mem Rea Requirements 

The Hentagf Foundation's Center tor Oara Analysis cmiducted several types of stausocal cakulatioos 
to identify where the li^isbtrve process might be improving or undermining the mats rra requirements of 
non violent cnrmnal oflenseSL liie statistical i alculations looked for corrtlations between the protective 
ness of fflcns fvd requirements and the cataloged actiom—specificaJly whether the bill was atactod. passed 
by a chamber, referred tua judiciary ctnnminer. or subjetted to other major aitiom by a judidary commit- 
toe. The results of COA’s calculouons are included (n the online appendix. 
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Endnutes 


I I'hb rrp<in tli« mitkrlyinit MuJy on which n b hucJ use the terms mem itc 'pilUy mind ” Ndiber 
llnib h> perkti synitnym in ihc term 'ernnhui intL'nt,* whkli is i;m(>k>ycti in the ri-fMin't lUk solely lor tts wiJi-r usaitL- 
m ihr mtilii 4nd puhlit due'aiurx* 

l. Ilus nrpiin UKs (he lertn "non-vHiIcnt olfcmts 4s a siiorilunJ ior these f>llcti»cs. Whereas all (lie oilcnscs 
tncludeJ In ilus study arc ntm-vk>lcnt. nuny iithcr oilcnsM prt^xiscd hy thr lu9th (Inngresiould also be Jeserthedas 
non'Viulent. Specifically, (his study did nut tm ludc ulTcmcs ihai mvnlve Krearms. drugs and drugiraffickinit. peimugra- 
phy. and Immigraimn violuiuai llib rqxin'suscuf (Ik term *min-vh>lau ulKnses" ts merrh a short liand dcs>Ttp(inn 
and IS not intended as a statement that the excluded olftnses are neccssarDy violeiii tn nature 

t As caplumed nuire fully later Ri the icpttrt. this study runndervd a iTimirul iillcmc's ittnu rnj requia'mrfil In he 
adequate if the language nl ibi oUrnsc iudl provides sullklesu pmiolinn (nun iTimiiwI punishmeffl to indiviJuab 
wlvi a<1 without iniuu lu violate a law and sviltviul knowledge itaii their •-nnduci was unlawlid cir sufTulcstiy wrong- 
t'ultn pul them on lurtu'c oi possible iTintinal hahtlity Set Melhodnlugicai Appendix, t^fta. 

4. Sequmiul rticrral hibe practice of sending a hill to multiple l ungrcSMonal committee's m an onicrvd aequence 
Tile (ina cdininitii c in the ordered sequence has uh'lusiH- oimniJ the hilt unitl n eitlu-r reports the htll out or its 
time for constderaiMHi espirrs. at winch point the hill moves on to the second I'ommiitee in the same manner 

5 Ser.e.g,Jnhn5 Baker Jr.. Rcvxruing rite Expkurvr Gn>mii<^ f^rdtrol Cnmrs. llriuiAui l-'oi'NiMrKir* L Mautv No 
i*.JurM l»./u(i8.at I (lindingihai fnwn 2i)iHithnugh20r7 Tongress enacted an avcragi.‘ui $6.5rnmc»aycan, 
n lierhcnWechster. The CiuilhiigeefaMAfeifVui Coir ASlUitv I Rrv limy, irmt (iVSi). 

7. Bouk V Cityof ('.olumbia, iTttUli. 147. if) ntM4himcrnalquoisiii»nmarks<imlitedKqiu)tingl aiMtciia V New 
Jersey, .Mn LIS. 4}| . 413 ( iv39)> 

8 U at MO 

y Mnrissc(lcv.( (rated States. 34i UN i44.i5l-32(iyfai 

10 SeeMlinM. IVrfclra.AIUttiWci^ MtnsRea.fiiUHV I.. Riiv. W)5.9(inti9i9i 

II SirPaulll RoNnum, A 9Tt<^ Nuterva^ OurtiHUfiu ifiCrirninalCalpaMiiy. it iKsTTNta I.J. MM. K2t 4n(>utiiij 
\dtik-u3sing. mrrraltd. the devdopmeni Hi tlic 1 dh century Unghshcounsof the legal dotinnc that a criminal ilekndam 
t'ouUI Ik- avinvAicd only upon pnxif tint he acted with a guilty mindi. 

IL iTeiuns V. Unitedstateviai US 4«4, 51011951), 

H, ALmssfXir. taiuyatafi- 

ia As descnhcdlaUTtn the report, the PrestJem ol the United Stares and others in the caevuiivi branch play a 
subnanttal rule in the prulilerauon ul crmunal utfenses with inadequate nru mt requirements 

1 5 Whde Ihr pitihBitfum of i-ntam conduct ts (usiiflcd, civil ralhcr than iToniiul enlam c-menl is olirn ihr must 
dlcctiW; mclhiMl for regulating and punidung that conduct. Civil enlori'eman Joes out tnflht the stigma of crnninal 
punuhmcnl on raadvertcru v-iolaiurs and those who are tnsulTH-icnity blamrwortliy. and tl sUU dfL-ituates deterrence, 
ivinbuikm, and rchahilitaiHm through the use of fines and other penalties ^ Mane Uryphnn Ir s a Cnrna- flam in 
fixlmtl Stitufcs Thtr Puniih Srandanl Btuincu Pwtur. MaNitat ian Inst Civil Jiurtr.!! KliiNini' No it. H in (Nov. 2(Kiy} 
lA. I J AtixnN. I EirrirRainNjiiiuspiummx. 4971. Rohm Cami^icUcd., tlauiti. Im atlicd. iV7*}(iurty.ieeittui* 
WiLUAM BiACXsrnNE. (:iiUMitvraMii& 27 (IMlIiam 5 Mein&Ui. TwviiriynyM’IHNcry person nl discniiion...isb(iund 
and pa-sumed tn know lihc law).") 
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17 jmiliu OMMiiJc l)wnRiunAKiMNi<(,luuiHAi lAWlAiKiilnl i>Kii)icinplu«Si»ilJcil.tnirnlil4'il4ll>»nitnMlt:klV 
IK. Scr^iHTitJlylkkcT.fMpriinciirS.r.MuUNAi jtarncu SEmoH. AMrRicANBAM.^uoinATKW. Tiii* I>iwmauuih>n at 
r:R<MtN.u I Mf > iwa) IhcainaAcr Cnmmdi Lnv) 

!•* Knfcl.unsi, rh<(’vm7imr»i4Ji*m<MiP»uTwmrB<t»i. T4 U I- lto»v 7n»,7l* UtJOW? 

Zii. INUS.C $ilUU<>iM} 

21. See Blacx’s Law OimoNAMV 9f7 fMb td iwt ) Miainin^ "miik-c alortihoughi" as a» "Intern. <tt the time of a 
klUmjt, willfully to take the life ol a hutivda bdnn, ur an mtent willfully tu ai.i in callims anJ wanton Jitfcganl <i( (Ih.* 
eoRMrifunwcs to hunun Hfc"). 

22 IMlUiC$lin<aH2lVW) 
li hi 

24. In his tlixyeni fnim denial of v'cnionti in Simek k Unitni 5taM. Jumk-c Aattrran Scalia tM>icJ that one federal 
court of appcab ’'conJidently pnM'lainKd* iliai the va}(uc. <ivcrbroad federal honest services fraud Maiiuc \tt (U.C. 
§ U46. is "mH violated by cwry brui'h of enntnit. breach ol duty, confllaof intuvst. or nuswunnem tnadcinihi.- 
couneof deaIinA~' i2yS.Ci. ixW.|j|0(2(i0Vi(St-alia.J., dissenting ftiun denial ul centurariXquoiingUnilediitdieiiv 
Welch. 127 FJtl luxi. ll(i7(IOihCir.2U)IU In expressing blsskcpihlsmibuui tbi appcabcoun'»pnH'Umuion.Jui(iu'L* 
.Valia aigu«d that sui'h an uverbroad law could he uniusUy applied in make virtually any unseemly conduit a mme: 
Without some < nherent rtmirmg pnnctpfi' lu detine whut "the miangibte nghi of boncsi serviev^ is, 
whenrr it demvs. and hnwH is violated, this expansnv pbraw mvitvs abuse by he-aJliDc gral>liing pros* 
ccuiors in pursun ol kval officuli. slate Icgislalorv and corporate C£()» who engage In arty manner 
nl' unappcaltngor elhicany t)ucstii)nable conduct 

/d..i<Vdl50 2.S'T fiioMM Avoinas. SiitaMA TMRiiUMtK'jspi 1-11,11 VA, art 2, at loiSd-ailtmof the llnglhh IJomtrucan 
Prtmnccirans.. ChrbiUnf^asM'A IVKI )(1«4 n) (71 Human laws do ma lorbid all vu a, from wbteh iliv vtnuous alwiain 
hut only the moregitesous vK’tf».imm whh'hit ispo.stiihle liirtlte ma|omy to abstain, and ihtcfly those that arc to the 
hurt ol mhen, wtlhcnii the prohlhittrm of whiih human sockty could m4 be maintained thus human law prohibits 
immler. ihcli and such tike.*L 

2S Unzetia v New jersey iuiSU$. 4$7. asJO'^iVi- 

in SergneraOy ftakcr. wpw note f. MrraUumifH ej Cnmtnal Lnv, nipfii n*ae tK. 

27 Set Rachel Brand .VUhitg ft a Mad Cite. An fnitdc Vifcw of tkr Pnruwci ui Mcntltzr Cnnc, I IbairAoi' I oUNii 
L Mruit No tu, Aug iv, autiN. at 2 ai.dcw'ribitigpiibilcal. media. andpuhlK'prcssunr in Iksltson new federal criminal 
laws itr Increase icJcral law cntTin cmem auihontrm response to problems ihal gamer ratrinwiJc aitcniiunt 
2 k Stc fbfcTitJizarioi cf Cnmmaf law. lupra note ttt. ai 1. 

2». 5rrgriicniUvlUkcr. iuprannief.fe/cTdlt&truwjf OrmiaolLaw. uprannic itr. KonaU I. tktncr, FnifraJCrimtiui/ 
Code ' Aut and Furnrr. 2 Hint. Ohm I.. Rn' aA<|9VK). Ronald L. Gauirr. KrpfVi tu tlvAlttiniry CmmilaitFAfiTaf 
Cnnuaal Ccvfr I Ouu I i^naiw w (I9M) 

30, "While a tigurv uf approxlnuicly I.OIKJ k'dcril crimrs' tt lret)ucnity oted. that hc^ful esiinute is now surely 
’lUtdatcdbyihc large number <»f new federal crimcscnaited tnthe Is. .nr su ycamntersuimg since Hs estimation. The 
present number of kdcral crimes is um|UesiJtinat>ty larger* Frtii7itfuani*ii CnMiiul Law.mprtf note IK, ai 94. 

31. M. atT-it. 

32 M. at«3. 

3J fd. at lu 

R id at Ion 13. 

IS The ttakiT study used a melhodiilngy based cltisclv on thai used by the justice DeponmeM. wbh'h was Uie 
barisrj the ABA Retort's 3.000 federal imnes estimate, baker. ni;va mac S. al S 
3A M. at 1 2. 

17 M.ai2. 

iH SrelJ. ^finJtngthal rmm20i)Uilkmugh2iK)7Cimgn» created an average of 5oJ entirely new L-rimcsaycari 
IV Morusettc v IMited .Vales. J42lt^ 24 a. 231 fl952) 
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4<i Ste,e^, DiU^.C ($707<pniviUtn)'4Lnrmn«tptrnjllynl UfiinMkm«inth>impav>nmfni Itir nukinj’ un^Qlhnr 
HKil UM: I’lf (lie Kipi tif |hi;4-i I C1ub»l 
41 $$1341, 

42. See Bbi'kv UmteJ Si4U-». SW t'.Jj fVn (TihCir iOiWi.cm. jr8MA3. izv .S. Q. 2179 (llS. 20U9;; Weyhnut'h v. 
UiMcilSijtcv 34k I' U UJ7<9ihClr. 2tKM^ grauud. iZvS.Ct. 2M3 Ul\ 2<xte»i. v ttnitcJ Mitvs, 354 

329(3iUCkr. 20uy},im.j^<iMAj. lloS. )9j (tlS. 20(W);4ar4iAi ikirf of thcNailoful Aui>i*Ui(<mof ('.hmtaul tl«fensc 
1 4wycr> 4i AmkN Curuu m SupfHin ii( IVtiiMHitr. kiuliUi]; v. llniici] Stjicis. No iw-l 3»4 lUS I'kt* ik. luw). briv) (tf ibt* 
Niiti«itu( AjkSov'tiiltMiol C.nm«iu>(lt;ldui’l4WVvrk4s^m(.'tC«n4r1n 6upp»n tif fVitiKrtwr. Wirybnut'hv. iMltcO Mitrv 
N(i. Sv|t 2t.2uiMi>, Qivl’uf tile Natiiiniil AiWAlithHi i>f Cnmtiul IVI^K UwymxnJNiMk' YorkCouni'il 

of IXtftiM; l.jwym>4>/4H»(.'>Ctin<iiftnSuppon t4 Ptstbinnfrv Hijik v United Niitvft. No. (M M7rt(tl.V Auj; k,2(Hi9) 

4.3. S.23W. lOMh Cong. $ 171 3(hH2lKW; 

44 fif. 

45 ixUS.C $ lo3l(fVI)nT1he(i.Tm1iU9ine»(ir tmunuhi.'mcamiAlihewriiingof msunnt.'c.ordSfiheiv- 
iiuuniig ul nsio. by wt insurer. incluJbig dtt mis nc^^cssary or itKidcnul 1 u siKif wrfling or mnsuruii; and ihi* xcaivilics 
ol persom vrhnjct Its. orxre. olTkcni.dttvdon. xi^nu-iircmptoyccsof traimm orwbo xiv other pcrwimxutburtxcJ 
to 4ct on hclud of uK'h penotu?. fk 

4a 31on>Kt|(ueroii V Unked Sixu’s. I29y Q. lNk6(20U91. 

47 |4US.C$1Q2MA(4MJ. 

4k Ffi^TTf-AgurriMi. l2yS.C| al tkM>i 
44 . fiJ. atlNtf l 
5(1 f.l.xnN90 
31 U 4i IN91 

12 . U 41 lK95(Alii(i.J.. dmrurruig; 

3.3. U 4t IKV3 90. Asjuftiri A(itu explained’ 

Hur example. Im U&C. $ 242.ttai make o unbwiul ui *'knowfnf;ty transpeirlt) an individual who has 
noi aiiainud iIm; age ul lx years m intcmaii* or kiretgn commcivc. with mtern that the mdividiu] 
engage in prosUluilon. or m any sexual ailnmy kir wha h any perum tan he L-har|p:d with a rnmtnal 
olftiuc.' rheCourtktif Appeals have uniformly hckl that a dctrnJam need not know (he vkiim sagp 
to be guilty under dm siaititc,... .Similarly. 8 US.C. $ 1327 nukes it unlawlul to "knowingly ai|d]or 
asdslt I any alien madmissiMe under scclitm 1 KdhayZi (inaofaras an aften inaJnns»blc under nirh see- 
(iun has been I'onviincd ol an aggravated (clony). .lo oiler tht (lnilcdSt4lra'"ITic Courtkol Appeals 
have held (hat (hr tenn 'knowingly'' in this enmext dues mn require the deliindant to kni>w that (lie 
alien Itad bven convicted uf an aggravAcd felony 
ncnrs-FigwiAa I29S.O at Ittv3 WKaltcrailonstnongtnal.imeniiilrHaiionsi'mittcdl 

34. Id ai I KVA, 

35. M. ai iiNl 'tmiontyuptmoni. 

3A. Pnr example, mie provniiinUilheleiknl Lat'cy Act Mates (Itai any pcjvm whit "knowingly tmprms or upoTls 
any lish or wildlU'c or plants m vtulaiiDnor any pmvtskin oi this rhapler' shall he iTtmmally punished. 5rr 16 IIS.C. 
$ lt7((d)(IKA) Another pitnruinn nl the lacey Ait tnt'orpurates ewry wllUhte rule nr offeme pnnent in 'any law. 
ireatyorregulaiionni ihclinncdStateior any Indian irdul taw’ Id ll9.r $i|7Z/«y|/ 

57 John C CnlTcc. jr.. Dees "Unlawful" .Vfedn 'Cyiiitmid'"r. Ri^«tiaKS on ihe Diidf/yeanng TanfCrinr Dutlmttini Ui 
AmmtdB Law. 71 B.U 1. Rev. 19J, it<3 |l99t>i Snraiu* Clyde Wayne Crewvjr. Tra ThmuaBJ Goiraundmnus.- An Annual 
s^apskit of the Feiieral Regulatory Stair. CostMmitw Pntul Inst. IJ '2007). awulaiile at bUp.//it;l.otg<'falfi'MINpill 
Cihince I9kn, the CPR fCudc <it Prdeni Rcgulatinml has grown trom in2.]95 pages lu 144.041) By « inBrast. in I9A0 
itu-re were only 12.877 pages ' 

38 HI<..196g.lCiythCang.$3nMg)(2)(20ll5) 

5V. IaUI(.C. $3371 etiA] 
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Ml Sir, c^. Mahc (.'•ryplHM, It'* 4 Crtmtii FLitvi tn Maaf SlAtuUs Tbir Atirriii SUibLnif Swtiicu Pr4ali.r Mak 
MA’DAN htAiiTirm Civu JtikTiink rtniH^KT No ti. 4i 2 A (Niiv. iooVi (apliinttox hiiw rrewni): or nwtu ita 

ri-ijuiircru.nu in li'Jeral iTiminal bw iiodrrmuic the pTmiipIc ilut tn be puniithcJ <711101041); 4 pervm must he truly 
blomeMniflhyji I liirvi.'; A Sitvu);UlL. Frdrritf Cmuntfl Liw; PuaLsMa^ firntgn /«tnit)ru— A Brmtyaf <>f' Prijeuor Hart’s 
Admsmitiflnra PTfitCiHU Oviv tke BlamevKntky, tt bv rtu Namt tn Jl>5rMX m iTtmilby t.vtvhni.. 20l)Vi SUvtrrglale » es- 
say In naputiM.* lu Pn (lessor iienry ! (art's I'lms&k anii'lc on The Ainu of theCnnimiJ Law 4H) l-swr « iluwreMK Psitsa 
29 < 1 95N). bneOv reviews the path that IcJcral iTirranal Ia' has ItiUowrJ sinre 4 lew ILS. Supivme Court prcretk-nls 
undermined {omninn-taw pmlurttcins reipnnn^ ktiminaJ punt&hmcsu lu be ImmJ on artual blamcworUnnesA. XJ. 
al A6- 7J Stlvci^idlc s essay also revurws several I'eJeral criminal pniscculioos llul were based irn va^^c, rwerhroad 
criminal glfenses bckini; adet^iMlc mnu mt rvt]Utrv-tncms and similar pmiecikins necesuryto pruten delemisnu who 
are not truly hlamewnnhy XJ. ai 71 U4. The tXevtdnpmrni oi' tiiminal law in the ru nates has upenerally Inlloweda dil- 
Icrenl path SilvcrgUiepotms cnil that ‘ciforts to codily stale criminal codes m the tVlOs and IVMls were intended (n 
BUidcriwv and (nyani/e nni to reieci ancient t ummon law cimcqnv (irmly csiahlishiiiit their place In the noiule 
boob.' rd. at 47 When > onsidenn^ mnuent and relauJ com'epts. The craAersidTht new nate cnminal statutes svi-rc 
alluni'd lolin: need loke-epilw law ImkcJ to the moral mniutu raX blamewiinhlnevs that undurpinncJ the common 
law ol enme* * W. 

At. The tulcol' lenity ha |udki4l<i<iiirineUM.-dUi construr anvbtxunuscnmtnal laws Hft Untied Stairs v Mnios. 
IMS. O 2020, 2029(2iKM> In Mk'h s'‘a»es. the rule as^wres the iifun u>n.*sulvi thcambi^uiiv inihr dctemlani sfasso 
Snrttf. 

A2. These numbers include only bitls. nut rcsoJutinns 

ni MR nyi, OKnhCnn)t.$ IU7(ti(2oos>< 

M. S. 19(14 io9ihCot^.$2(«)<2onA» 

A*. Asamendcdbyilir Stolen Valor Act (d2ou9. Ihih L No (nv417, linstat (2M ilikVM {licrcitultct !ft(tlm 
Vaftn Ail) <S. iitvth Cong.). 1» Ll&C. § 7o4(4) new rcadv kmiwinidy wean, inin'lusis. ancnt(is tu 

puri'haw:. aobcita lor putvhax. mails, ships, iitiporis. exports, pniduccs blank ccnihcaies ol' receipt lor. manuiaciurcs. 
sells, attempts to sell aiKuitses fur sale, trades, banen. or au'han({cs hir anything of vahic any Jeioraiion or medal 
autluimtrd by br the armed hm'o of ihc United MAes. or any <>!' the acrvh'c medals or haJ)p:s Aardcd to 

the members of sui'h fua'a. or the rihboiv button, or mscttc of any such haJfp: . decoration or medal, or any aihmihk. 
nmiaiinn ihaeof. cA'cpi when authnmed under a-)piUiions made pursuant to Ia. shall be Hncd under this iltit or 
imprivined not mote than six mornhs. or hoth.' 

AA 5rplm V'ciiffr Act iupra niAc I 

a7 5er (irJers and Mi-dah xhtay of America. OMSA I'tmitm t Masnif. Atanh Apni .’W.\ tntp 'cwv/wnirMLCM)!/ 
ionims/presideni.php (“Aiihou^ the intent of thellww WMto n»tri-| andpniviik KVertciinsiAiuencesiKthrMe indi 
vlduab who (raudulemiy >'latnH.d that they wcrt-rei'ipienisuf the Medal «>r I lonor. Ihsilnt^utshrd.'kirvtCeCruss. Navy 
Oosa. Air Inrv'r Cross, .'silver Star andPurplt Mean, titc attual wording leh muih to be desired. InlM'rtltc law a^i|var% 
10 restnit atli'Kmmcn'e m the aUwt dtvnratiiiRsan4<l depending on how it tstnierpreieJi.lposdbly all US. i-rdenil 
awards ' 

AS ITixim V. United Stales. I26S Q 24X7. 2441 (iOUAMrpttMingbry'anv. United States. 924 US. 144. 

A9. 924 US. at iy2. In some Icdentl •in'uits, any runs rm ttifuiremeni based nn luuiwtedge (c.g., "knowingly* 
'blowing.* nr "knew* i is likely tndrawagovemmeni retpien fMraiurytnstnbiinnnti wiHlulhtiadncss. Set; eg, I inbed 
States V ,|rwell. 912 P.2d 497. TOO iM <9lb Ctr 19741 (cn hanc) <bii|d]nglh<u a lury may nuivul under a "knowwigly" 
standard II it lindst lie evidence saiUhcs a liberal lormulaiton ol the 'wilUulblmdnctf'' or 'deliberate ignoram'c* drx 
tnnri Any *will}ul blindness* irntruaym th« frill'nvs. liir ms anee. the >nvrl hne of cases b likely to hr inferior to and 
less fuourtivc tlun the lormuliNion ol the diAintic m the Amcnran I aw Instil ute's Model Pena) Code. Sir MihIcI Penal 
Okie f 1 U2{7J (2009) (■‘HcquittmcM id Knowledge Satisfied by Knowlri^liB *>1 • Hfth PnihabilHy.* • 

7a If R .490K. t09lh Cong $ 9IM<gH2M2lt(Mi. 

71. Sryisa. 924 US ai l«2. 

72 MR 1904. 109th (>mg $9nA(g)(2}. 

n u 
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74 $te Itaivn V. llndt-d Maio. 1<U( US 1, »-7 tUc tcM nf tlic tuiuu diilalci 4 dtfk.'rcni rfeAUb 

thclrrm 1ai«>H-inj;lv’ itienrly rt;qum:a {'nH»i iil kn>>wlcJgc i»l' (he TacLvIKjI ujiudiuie ihc tilhmsc.' (Intcma) i^UtkUHiin 
iTuricsomiltcd.)}: Bryinv I inMeJ Mato. $24 IXS. IA4. 19i(l«MI)(''n'|fat:(cnn 'krurwingly JitoiOfl ocrcssarily have aii>' 
nricrcik'c (n a oilfiiUe itJtucit' nunJ arlnktuiwicJgr nl l)w taw. Asjt 0 lji*cjai'kMm uimctl^ubuTW-d. the knttwlrJp; 
(TifUtMlcln kiuiwiDjt vkilaUtinttl aatatittculaitujl kniiwk-Jp; as ihMtni^uhL-ii (hrm kniiwk'J^* itt the law ~ rifUi>Un)( 
HifVi'v Miili>rl Joes V- Unllevl.Miilni, i42 IIS JJ7. .(4f ny$Z)(j4i'lcwin.J- Jtssrmii]^);. 

7$. H R. ai-iM lOVihOinji $2(a>(2(X}9> 

76 Ahhitu^h ihi> (vf'rt'* 4naly«s (ixiisc> the mm *ra (vtitiiirmcni trl the .'rtmttui rn»ws«m. and in*t the 

M\u rnu. it dinuM be taken mtn cnn^klcrattPii when assessing the nT (hr nlfcnx's mm nv priwKitni that the 

v'^mduii i'onMKutini; thi> pankuiar ofTcmc Is qiuic hmad. v«if(uc. and larrcai'hmg Wlwn cnnsklcnn^ the practk'al 
applicalkm nf suih an 4 »ITcivk;. the 4-nnduti pn>WTfbc(l by an nverbrnad Oitka iriu ran underntinc the pmiixiinn 
allor^lrd by the mma tra pnwutmt 

77 As the US. SupTLirw Clourt nnird In Srvaa i L'attrd Sutra, Ihr "wcml wiUluUy tS vmrlmics utd to be a wtinJ 
>i| many (TUraninjni whim- iTiiumnlii in u oltcn dcpokk-nl fm the rontcii in whirhit appears M<va ithvinusly A thfler 
enUates belwren drlibcralc and unwitting t'^ndui-l. hut In the t-nminal taw A ahii lypiraUy reJm to a rulpahle 4alc 4if 
mind. As we |hayc|tsplained.. .. a variety ol f^trascs have been UK-dtn dm-nbe that concept ' $Z4 US 1S4, 171 (I97A1 
<tniema] rdalionsomiltrd} Further, '1l|hc wnrJoliendenciioan att whb hislnlrnilonal, nr knnwing, nr voluntary, as 
dulinguidieJ I'rmn actidcMal Bui wtu-n used in a enminaJ st^uic A generally meaas an a*1 done wnh a had purpmu;; 
withikut iuniliable l-ju'Uu: aubbornty, (dwtinately, perversely 'fbe word baKo cmplnyedln charaiierize a thing done 
wllhnUI gniumi fnr believing A h lawful cir rnrulucr marked by •-^kss disregard wlieiher nr tint nnc has ihc nghl !to 
to ad ' IJ at >91 n 12 itntcmal lilatUini (imiUvdj; jeroivld, at ivt V2 ('As a general matter, wiien used In tltc criiTiinal 
rnnieil. a witllui' ad isnac undertaken with a Uul purpr»<it* "’i I l>»wewr, the Tnurt has held llial m 'lerutn rases 
invtdving wlltl’ul vkilaliiins of the Ut taws the |ury must lind tlial liw deltndanl was aware ol the spe'i-Ulr pnwKicin 
of tlie iu ifidc that be wasrhar^-d with vkilatmg ' Id. at 194 '.cuing (Tbeekv I lulled Mates. 49K US 192. 2UI (1991)) 
\nRaiztaf n United SfuiM, $I0US II5||994}. lor example. the OHincnn\ludedih«i''Bii)(dcrins4inlyawinrulviuhi‘ 
lion, .the jury had to lind that the delcndacu knew that hisuruduringtifcashtransatiiotHio avoid a rrpnriingn'quttt' 
HH-ni was unlawful * St>«k. S24 Hh at 194 ThcOmn reasnned that 1h)othihc las eases and Kaui^f lnv>dvcd higlily 
(cduih al uatuies tlut prcH'nivd the dangyr fiT ens&anng inibwiuals engaged tn apparriuly tfuukcM conduct " id, at 
ItM idling ftinclaf 5t0 H.S at 149) Pur purposes ol analyus. thisrqxm irlics on ihr Supreme Coun's dlscuiMon ol 
the icnn ‘’wtniuiiy' in firyaq. in parikiilar. tlie Court > MiAem4,-titsdrlining"wfthully‘ to require a ‘'dilpaMe state n< 
miiiil.' an ad ‘ursdertaken with a 'had purpose.* or Nuh tinlcMihedmicxt dHiaiL's«)iherwtR‘.the analysis Joes tka 
interpret 'wiliruHy ' as ix-quiring a defendant 'ssprdfk knowledge ot the iaworhts tmeni to vtolatcaspciilk [vnivisttm 
ol law rhn approuoh stem acourse somewltcfe near the middle o( the way ihmugli the varied dermumns and luages 
ol 'willfully ' in a significant body of Supreme (>»tm c«k law. 

7M ILR 4t72, lllVlhC<inj&$ 1(200}] 

79 ll.u. IIMK. Iu9th(a)ng$z<a}(2uu6i. 

AO S 414. loTthOmg, f hit (2001) 

A) U^. Senate ContnUtlcL' iintlic Judiciary blip' //luJkiaryscnatc.gnViaUiut/ ilaAviMlcd Ith 4,2010) trtrsimi- 
lar inlormaliun about the House juJkriary (Jonmilllcc, sec tAip://|UillLlary IritUSdi^rv. 

k2. IIS. Senate Rule XXV.dMiLtMtrdt httpi/'rule&auute.gov 'puhBc/indcx.timM-ttscAvliiin - 1 lowCongrcssWbrks 
Rukai tiSenaie 

At The authors tlid nut overlook the po«ihtlityihat gieater ludk'Ury lommittec rwrrstght might cornrlitfc wuh 
improieaive mm mi requitrnH-ms I'lxleraHaw rnrorvcmcra agcnoLi, tncludir^ the ll.Si IX'panmemnfJuukc.rou 
linelyiwMvuk- urine r»f thetr employees ttie opprmuniTy urwrve “ondctaif asuall to Memherstg Omgnrssandcon 
gtessionaiiommliico AnceJraal trpomindirair ihai asulklamialpen'vntage of these dctaihcs wrnh lor the I louse 
and Senate Judtiiary Onnmuiro and lor Members ol Onyruss wtai serve on ihosi^ eirmroitiecs and tlut deiailccsrua 
mirrquemly become permanent members ol c^ingressmrul stall Wtiik' they servv as congresstonal naif law mfuivc' 
mem Jctanccs rrmain employees eM thetr rvsprntvv taw enlnn’cmeni agencies fba pnulbdlty has been teci^ixed 
iluii deiadlces could cxcfl an insiiiuikinat Inas on the k-gislaitvc pn<cc» in favor of broader, hardier ^Tlnunal ollenses 
under whkh ii is caster to secure a eonvicitun 
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KA I'Ulurc stOilio mi)(la Lirmiikr wlicthcr any nf Ihc Inllnwmx crnrcbltf willi like «lTvnxiJi of mmi ifA 
ittfUifuncniMn ruin violeiu ttfTcnsci the iJcnHty uf L-ai'hl>U1sfrnmary -tpitmiir (trjponw>n. ihc Ink^ih »r ^ntum 
Icnunin Ccmxn». anJ iht* length «•>' ^mon tenure ikf any ia» a member ui a iuiliiivy nrmraliu-e- 

K5. The lerm 'the ontHM’ is m «)un(iat4>n marks in the text hvt'aUK* statutes Jtrt.-(tnt|C a'gulai»rv i'hminalnjiton 
aftr nil! fmiper I'rtmnul tiflcnscs. .^Ut-'h sutuies Jii ma dcttni; the entire •tiTtu mu, anJ they usually iltt nid tletlne ihe 
enttrv mnu risd atiuiremt-ni «ir {mivulc the anJ tkiiniteiw» uf iait^uaxt: m-vik-il to ihrcd Ihi« any mr'iti wi 

rciiuimnrm sluiuM he allied to tlte etemems uf the ttfkrmc as uhtmatciy delnwt] by rexulaiury aitlon 

HA Chrr-CnmiliaiizatMHt'fOHdiu'T/CHrr-fWrTalujilt'iNif CnwitMlLnKHoinHgB^wtitrSiihawim.aNCnnu’, Tentir- 
im. aiitf Hrmridwf SonrUv if the H. Cokih. an tktJuJkUTy. \ imh Cong. i 2 rM»i ) (hen.-marter Hotue Hntnpg] i wnticn siaii- 
incnt o( lormcrllS. An'yfiro. nWkThitmburKh.JulyZZ.iOiS. at 9>.dtvill4Mr at http; ''Mlnary bouse xmt^ltcannfis/ 
pell '’11)urnhurghu^'>74U.piU. zouv Wl zihaanz rciongress lucdv tu rein in the etmiinuinx pMSteratioa oi ninunal 
rexulaiury uHcnscs, Ke^ulauiry axe'tu'h^nHiimcly pntmulKatw rvks that tmpinie I'rtminal penaltiesiliai art not enaeieJ 
ity Okngrvu.... Congress ulioukl nut Jclcgatt <u'h an tmpttnani lun%'titin to agcn^Mai.'j. tor <tlH> d. <rciommeihlnig 
itlitrmstmiUrtoihat proposed by the (^mgressuiulKopunstltiHty A»i, I I K. vii. tuuihCoiyg (ZOOfbwhk’h'MUglti 
to ensure ihai IVJcral regulatUms would not take untess pa»icJ by a maiorfiy of the memhers uf tlte Senoie and 
I louse and signed by the (*Tvsitkni'') 

H7 Columbia law prolcssor john CnK;r hiu reptmed esiunaics that up to iilu.tNM federal rcgulatirms ran bt 
punished cruninally. John C. Codec. Jr.. Dms '(Inlaw^r Moth ‘Cnnoiidf*'^- f(e/lo;tJinij oh rhe DUa^'/vanng rtirt/OtHir 
nuiiNiitoM in Amrnrait Uw. 71 B.U I. lUnr luj.zinimi;. 

SH Sim'c the beginning uf 2u07. (tw I kntagr r-oundaiion has been uung ihc l.cgnlatbv Update system that 
it developed in itmiuni'tkm with the Natkmal Assotiaiiim of Criminal Defense Ijiwycrs to moniiur and pertumt 
bash' analysis of every cnnunal idfcnsc inlnhlurcj tn Congress that meets the same rrtlcna as the oOcoscs that arc 
ihesubjea of ibis study. 'Ilic Ixghdattvc Update is pubfk'ly available on Menugc'sf>vcrvrnTiinaluu:d.i'om Wrbsiie. 
^ DvcaTtminalized-rom. hitp.//ovetrriminalixcdA*ain/lxgislaiton asps. When Congress is in session. Mmagc s 
weekly Legislative Lipibte Akri provides email subsrrihcrs naiui updaicsandabrlef summary nf newly ininidutxd 
and pending bills that would add nt>n \iok:iit t-rimmal offcnsca to tederal Uw or modify those aitvaily in law. Tbi 
aiiaivsis conduacd for the Legislative Update Alert dmngly suggesu lhai the data m thb report on the number, 
type, and nmi rot requin’ments ol t-nminal olfenKs mirodui'ed and passed in the luvih Cimgrvo arc ge'ncrally 
coiudsicm with the number, type, and mvHsnra rri)uirL*mcntsoi i-mrunal offenses ininiduocJ and passed in (he I luih 
Congress. 

Hv But ue tt<>uje Hearing, iuynt note tiaiMWimm of Cltairman KoKn ‘BoHiy* Ston). video amifaiHr «i hitp/f 
|tbtkUiryLdgdKi<a.eei .'real/|udi<lary/rrimt:'L’nmtfi72UHi vm i.noiing wtdi-sprcad •'iirk.'cm over rlie dnmiH-aUiin in 
the standards Air whai congiiuics a enmlnal offense, toi'luding ’’the Jisappcanuice of the cunrunon law rei|U»cmcni of 
moirnat.** and emphasizing itiai 'mmsiea has long played an tmponani rule in pnAeciing tbuse who do not intend to 
eommii wrongful acts burn prosev-uium and ciinvictioB'): id. {statement nf Hanking Member l.ouir Cobtnen Hnoimg 
that, in the ‘labyTitMh'‘of cmninal laws scattered ihraufdtoui the III Code and federal regulations, there is "a signifl 
cant ekmcm nussang from many of the criimnal priwisinm: v-nminal tnicnt" and explaining that the wnr rea rei^uirc 
mem is "a vomerstortc of crtmtnal law. and it b eroding as rtgulaiory enmes are being pnssetuted under reduced, or 
wen non exigem. mental siaim'') 

VO Similarly, the Legtidative Update system aiiempts to Ideniilycwrry amendment that coniams tcicvani • riminal 
priivMhnn and 0 i iiiv'lude mch ammlmemt in the weekly l.egkslaiivr ( tpUie Aim cmaib It It nm unusual fur tim 
prrx’ess to Identify amendments with cnmmal pn'vuions being adiled to bilb approximately a week Isclbrc titc bill is 
|u»ed. IwYing too liiilc linv kir adcijuatc review of the rnmtnal prov1s»on by MemUn and almost no time Air the 
puhhe ro Ik’ apprised <if the new iTiminabxation before It is passed 
«l. baier.Mpfdflob; f.at I. y 
VZ- Sffxagra aoics 46 $5 and anTnnpanymglcxt- 
VI INUIC. $lt4A{2IMU) 

«4. SnriHgMiuneazandaiVoinpanyingicxi 

91 Induing su. some cu(utderatH>n shinild be given lulhc key provisions m liic Anicnian l.aw Instaule s Model 
I’cnnl Code iMPC; that siandanltxe how courts tnicrpret criminal statutes iha) have nti or unclear mnu mi rcifuirnnenix 
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Sh^Mniiiii Cuntf J iU(l>(iiHn)<'MinimumKu]utn3ncnMol CulrAMiiy')- bi. $ictKijr<Tulp4h<lNy Kc^uiKil 
Units ( nlicrwiM; lVuvKk<l")> tJ. | iu2(4) ("(tHM-ribal (:ul|>ab<)NY Kin^umancnl Appltra In Ail M^Icnal UlcmtrnLV 
AlihiiU(^i ihc general ruk* arliiiilaleJ tn MPC sub^vitiun 2.Q2<.i) u uluiary inaiidr it il pnivtck^ ui ixprcs rttnedy 
for an iimisvianor mmvra Irnrannlit^. 'a-cktcsly* tboiiU nni btr uttidit a di-1'autl icrm because tl is insulbdrni 
prolcil th<Mc atnim win? an; nut truly culpabtc nr Mamcwiirlhy SffuL i iUi;3) i''Wbui tbe iidpabikty sulbiivnl in 
t-stablnh a malcrul dement ni an iiirmse ts oert pnscribtd by law, Muit driniml isoUbbsheJ U' a pmnn «tls purpnitdy. 
kntiwmgly or reckle&dy wnh ndtpvit ihm;lo In nnk-r to avruJ unjust i-rniytkituns. M h smntgty rci*nmnKndcd llial 
any drUull mciu nra pnivukm cnailcd tniu Icdrra] law rely un Ihc mm tea lerrm IhH are imtst prrlcciivc of pcmins 
who an; nol (roly blamcwnrthv 

9fi. /d. 42.0it4)r'WhcQthcUwddintngan ofTcnscprevribcsihckmJ of culpability that is sutficicm h>ribcc<im- 
mtumnoran offense. wiih<>u( dtstinguishtnK among the matt'naldcmcntsihrivor.sucb jwnt’tsum shall applyioaniltc 
maichai dcinenu ol the oflcnsc. unless a contrary ptirfouc plainly appears.*'!, 

«7 Siv, e^. UMlcd Stalos v Samos, tin S Ct 2«2u. t400«) 

9H (A. 

99. Taylor V Kcntui'lcy, 4M (IS. 47K.4H3 )i7ri97nuvxplaimnKihe prrsumpibmol tnnoi't-ncc and the govern- 
ment's burden of Jcmocuiraimgtbc dclcndam's guilt beyond a a'asoiuhle doubt), Itstcllc v. Williamk. 42$ li.A 401, sot 
ilv7n)<'l'hcpn'sumpiiont)f innoccmv.. tt a husit' component oi a tairihal under our system of cnmtnal iustWa’l 
liiu In Unftni Sratci « ftias.ihc Supame f'uurt rrhmd to the ruk of kniiy asa 'wui- prtnciplcl Itlikroun Ims 
long followed * 4(»4 USl 33«. M7 M97l> t^uotinR Justice f)hvcr WVndcll I lidmo. Jr. and Judge I knry IVicnJIy. respcc- 
lively I Itc Court rtinhercapfalncd 

This pnnciplc is lounded on twn policies that have long been part nf ouriradilioa ilni. "a fair warn 
ingshouldbcgiven totlie wnrlJin language that the common SMtrid will UTulcnUnJ, ol what the law 
intends In dn if a rvrum Ime is pissed To make the warning talr. vi lar as povsibic the line should 1v 
clear * Second, hecauw ul the seriousness of (Timinal penalties and because cnmiiul punishment 
asuaUy represents the- tniiral uindcmnalinn of the community Icgislalimis and not cnuiis should de- 
iinc cnmiTuJ artivily This pobey embodies 'the iiHlincttvc distaste against men languishing m prison 
uniew llir lawmaker has efeariv bmJ they should ' 

14. at t4K (internal cUaiinnvomutid'iitfi'alw UdI v UnHvd Mates. 149 US. ni,Ni(i9$tH"Whvnraingrcsslc4vesioihc 
judiciary the task ot imputingto Congress an undo'larvd will, the ambiguity should he nnoKvdbi lUvru’ul knliy And 
tills Is not out ol any K’niimvnial coruadvraiion. or lor warn of sympathy with the purpose of Camgn-ssin pnm'ribing 
eviltir amiMh'ul londui’i. Il may fatriy be said to be a preiuppimtion of our law to rewitvi: doubts in the mhin'emrm 
of a pciul tilde against the imposKinn oi a hanJirr puntshmrm '*< 
iiil WaymU Uitvc.CwsnMAi I iw II lathed 2003) 

1(12 It wituld be nl' gn;al brndh let the italion. and iHtk' would be lost if (rtmgress were to place a non-partisan, 
aimu Lhc-boaixImoraUtriumon enactingnew tTiminal ufbmscs fur at least one year and invest the Icgislatn'etimeaoJ 
resources that an- now hiang squandered on tTealtng new cnmtnal oDeoses tnlo iludytng exuaii^ lederal tisminai of- 
li-nses and rewrtiingihe rurrently mnnsimus. disorganized, and Incon^srehensihk body of kdcral criminal law C^Julie 
R. tVSulBvjn. TV firdcnif Cnffliadi “Clodc' Is a Ol^gtitor; 0)»frrHCtli<a Sutuirs di Case SotAy 94 J Cum I m CannKrtiocr 
043, Mt (ZiXRt) (chaniclertong federal ■ nmtnal law as "an ‘ini-timprehcnsdih .’ random and inkuliereni dupliraitve. 
ambiguinis. incomplete, and rirgtunzattnnaUy nt^nsensa al' mass ul federal legtslatiun that carries tiimiruf prnalUes' 
(btlcmal litaiums fimined>} 

MM One L-Kampic itf such an oneme h found in soiton tiii of the Voter l*nac«tiiin Ait, S. 4i4. itnnli I'tong 
• 2uu}>, whuit iTimmalizes damage Ui property if the olTi-nder intenJe-J then.by in present a permn fnim voting in an 
dctiton finr national oiTice 5ttrtifr4 ruite ho an.f accttrr^anymg text. 

|l>t rite only known exceptions that th this study's entcria are (be bills m the luxth Congress crrmioalixingcloa’ 
ing and conJibi related to ckirung. which were rcirurved bccatuc the authors were unabk to rcaih agreement on the 
natun' of these ollcnses' mni rea pnwuions. 

I U3 The reader ts rvltrred to tiu online appen Ju to ihis tvpim. availablr at http; / ^tvpotl bcriuge.org/ smu77 and 
www.TUi'Jlo'i; wnhontlmera. has'hmdMdiulntknscdelriiedinthUsrudyhasKsownrableinthcOlkm.’sAppendis 
m the ( Hilinr Appvndu 
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I<i6. Stce.^, r)itt>nv.lifWijMalc». 5-nUS. lijtOOAi Qr>-an V UndcU U& tMOm)' KaUUl’ Y UniteJ 
SiiticuSiaMS liSiiwm 

iu~ Sa, 4^. Ourcm. f>«i lU. » a-t. B ryjn.^u (iii. at ivj; tLuzSitf. stu U.S. ai lai 

in^ Hi<r\-5 hjEtw;r»ii V I'nHvdSijtc*. ll»S.O. »M*. lW‘*CZOW)t)t»>klnigt>iiH iKciww wicrm “km'winicb’'' 
(Ik: toinjiltKiifry lan^a^ uf (hr K'dcra] a^l^niwictl Ihctt Matuu- I'lfl UMl $ tOZAA'oX I)) >p{'hc» to ilic pbNH* 
'of an'thcr pcrsm" (ot-atcd 41 ibc end »i< the ulIrnse'S Jcfiniti»jn) l^ir « mi*rc vnmplrtr di*ki&dnn ttl ihc Stii’ami.' 
0«\jn'*dtv»i«ininn<tifj Fj^i«T.Hi,>ec niffan»i(r>4» <5 and ^Tiiprnpanjrin^ii^xi 

IU9 BcUlUc thr federal j^iMvrmneot » a (ludjr of UnuirJ. cnumcralcd powm. a Idglk pcivcniaKe td' the onn 
vitilent DflcrtM.A in ihl^ suJy require (irr purpitrl lit require) a nuxu» helwccD the viitlaUve Ltmduin anJ micr^alc 
t ornnkTCi* Tile purprer nf Unji^ua^- requtrmx this nous b to bnnx the ctnidun under the prnvtr xranicd to Cnn 
l^nru under the (Jormnen.'e Llauacof lltc US. Cunstiiuiion iMvne ulfenM.-«. thrcjumplu. require (he lonJUil lobc*^ 
or aOcclinx inleiMale cnmmcn'v/ an extremely bntaJ luradUnjimal 'luHtk.' whirh ostcnrlUy makes the proUlbilcd 
L'ondod a matler nf federal iurisdicUi m Where a suqth. *Rrnf nrit terra (usually "buiwinxly '(t "wiUluliy*') is used as a 
hlankei nr uttnidurtcrry requirumeni al the bexinninx of the lan^uaxe dehninxiiie rarense, this study 
Qiil assume lhal Ibc kderalMiurls will requite the xovenuncitl to prow that Ibc defendats knew llial hUiondUil was, 
for example. ~in or afleitinx interttaie 1 nmmtia'c" m order to scinne a cnnvleUtm 

110. 'Die ruk of lenity tsa ludh'lal JiKtrincuicdioi'orutruc amixxuousrrinimalLiws. SerllniiedSUlexv Santos. 
12 mS O 2020 , iU25 tzuitn). In Mirh oaics. the rulen-quirrsilM: t'miri toreMdveiheamhixuttv In ihi-.ddendatu'siavor 
IWadiK'unuinuftheruk-Hl k'nity-Ke Apra niHcs VT lot anri n i'ompnyti^ text 
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WITHOUT INTENT 
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Online Appendix aviiUdblc ac: 

http;//report.heritage.org/sr0077 

and 

www.nacdl.org/withoutintent 



192 




I he 1 Icritttgr Founitdlion 
2)4 MAi^ochuviU Avenue. NL 
Wiihingtiin Dc: zniHii 
mtOi C46 2441 
or>; 


The Naliofui AAW»c{alum ttf (IrimtnAt l)crm«>c Ui%V'^er» 
t AMI 1. .Sirrci. NW. I2tli I Wm 
VVM hinjiUHi i).C 
'202i 472 -HaAO 
(I irJ) mq; 




193 


A series of menufS to President-elet^ Ohama iilentit\ing 
policy areas where his words line up uiih our lision. 


No. 17 
January 9, 7009 


Enacting Principled, Nonpartisan 
Criminal-Law Reform 

A Memo to President-elect Obama 

Brian W. Walsh 


CHANGE 

We 

BELIEVE IN 



214 Avi'iuii', Nl' 

IX’ 2ll<it>2 

12021 544»-44(KI I hifUA^'orV 


As Presuient, I will. . . work etvry day to ensure that this country 
iuis a criminai }ustice system that inspires trust and confidence 
in et^ery American, regardless of age, or race, or l>ackff^ound. 

— Ilarack Obamii, Howard University. 

Scpiember 28. 2007‘ 

PRESIDENT>ELECT OBAMA, Jiijinx y>^ur y«m pnim<s>*J 

lo improw thr *lmmifTrntK»n (0 vnminai iusuco tf>ra)l AmrrIcnnK 
wiihnut liniMittton rhik pomiiM* Iv viul biKame oiminal piml!4im<'nt 
ihc KTi'ili'M ptiwtf dial )(iiv<'mnM’nl niuuni*ly u<ii*s a^ain^t iU Mwn 
prnplr • Ivvofy •'xpnnsltvi ol tlw fcxleral crtiWonl law U-yoml ils proiVT 
hiiunik unO i*viTy uniuA rt<Ji*nil i.r1minal ■iiri'iiH*. b an i’vtci'n* i>f raw 
XtWi'TTinH'niJil pi>wiT dial unJi*miini‘S Ami'ni.dnV iruM and iLmfiJL*nki< (n 
du' lUMlci' sysiiTn 

f'tir ii'ntuni'H, aU/Lt><i faicij unly a (•'w Jmmii uiminul ullfftH-t. bui (it 
a*wfni ibxadra ihi* nunibiT nf fi'd«*nil cTlnurviil has pmlihfinil 

hryond aIrtHra ail siiTmitinhuial and pnidi'niial bnuikb Worn*, numy 
nf ihk*v iTiminal hIIitm-s an* imprupiT imJ unjust I'xm-m-. uf ji-Ji<ral 
pi»wiT 1 Ik- Suprim* Lj>un has jrrijufndy viatiil ihai ihi* lt*dcnd 
Ki>vt>mmcn( lavksa plfimry k>r ((tTK^ral pulitopiiwi'r, yi*t hundr«sls nl 
IisliTid trtmmal nHi'nws iiiVrr suh|<*Us dial dif ( ItiiufUlulKii) n'wrvrs 
(o thi' mtlumty of suto and kKai |uhuiit.UiKu I luiidn'ih mnn' Ut.li 
Rw^ninjiliil ihmimtl'mimi rt'qvuri'mi^t.s to prukst Irnm imiust < nmmal 
pumshmi'ni thmc AmiTii.8ns wh*’ may vinUu' a Uw ot nTtuUlmn only 
a^i.idi'ntally or inadvi'fimtiy, wilhiHit any vTiminul iniiTit 
CiimpoundlnK the prohlem, linJeral pohdes and prat.Ut^i-» hw 
(nn’stuatlnK and pPi»\uUn({ sriirv* have MKTi*asliiMly ajufW'^nr 
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Change Ws Believe In -A series of memos to President-elect Obama from The Heritage roundatiori 


ai liie expense ol IviiidamenLal proieclions against unjust 
crimiiiai process. For llie past decade, botli die attorney- 
client relationship and the attomey-ciient privilege on 
which it is f’n-andcd have been under attack by the Justice 
Department and other federal law enforcement agencies. 

In addition, unlike the grand jury systems in some rcfoim- 
'.Tiinded states, the federal grand juiy- system providsai fcw'CT 
prciicciioiis against laiwarranled pmsocution and serv'cs 
primarily as a vehicle that prosecutors can use to secure an 
indicLnieni. 

When it comes to federal criminal-justice reform, 
advocates and media commentators have typically directed 
the public’s attention to proposed changes in sentencing and 
incarceration policy that woiud primarily henetit isolated 
classes of oftc^nders. Some of thc'sc reforms may indeed be 
needed, but — in accordance with your campaign promise — 
you should, focus your Aditiinistration’s oiforts on principled, 
nonpartisan reiorms that benefit trHi\iiieric<ans. 

'lb inspire the widest possible trust and conlidence 
in the federal criminal iustice system, you and your 
Administration should: 

• Add basic protections against unjust punishment 

For conturic:s, the Anglo-American legal system has 
defined a crime to require both a guilty act (uctus ivus) 
and a guilty mind (mnns ntu). 'ilie latter is commonly 
referred to as a criminal-intent reejuiremenuTo win 
a conviction, the governm^eiu muist prove beyond a 
reasonable doubt that the accuseii actetl with criminal 
intent. Today, how^A'cr, Congrc'ss inm'asingly fails to 
include a meaningful criminal-intent requirement 
in new criminal offense's that it enacts.' Without a 

1 . k<rfnark« ot i'-'iiator JAr.iirk l.loania: ] loward University 
Convocatior. 'tv.uhsnatai, D.C.. September 28, 2007, at 

u 11 u } i ikil iniiKir ~('(,7'rj >/2^/nf!narks_of__saialor_ 
iuirci<T_uharri_2v.l'hp f.lannarv l 200i)i- 

2. .Si’!’ i !c:rhcrt •Acoh.sk'r. ThciJiaUrnei’oj'a Madd raiialCodc, 6.5 

Hit LH.\ (]< ( \Vhal. id vicwonchoidsaboul 

h ifi i\ j n-” \ lU q’.icstion it5 importance in scxriety.'itis is 

ihe law c>ti which men pJace their -ahirnate reliance for protection 
acainsl all vhe doi-pc.sl ini anr.s dial human conduct can indict on 
incavidu.'J? .ana msntnti.triis, by the .same token, penal law governs 
ii lu''' Ft rti i. \ e peir lit official agenciei to bring to bear 
iinJiv 11 ^ f 

i ne |i sr ri-- i-ei t ' eix lim.oxk, Louisiana State University 
111 p ! 1 ^ ^ r h cntly complotod a I Icritago 

f i n 1 I lu I I > ni 1 1 tT ll criminal oilcnscs in the 


meaningful criminal-mLeni. reijuiremeiiL, Americans 
who never intended to commit ii crime — even those 
who violated a prohibition literally by accident — may 
nonetheless be convicted and punished as criminals. 

'lb protect iimoccQt Americans, new provisions 
should be added to federal law spccihcally di.reiting 
ledcrai couns to grant a criminal delendant thi' benelii 
of die doubt when Congress laiis tii sj^eak dearly in 
its delinilion of criminal ollenses and penalties. Ihe 
American Law Institute's Model Penal Code indudes 
key provisions st;in<i<irdi7ing how courts inti.'rprct 
criminal statutes that have unclear or nonexistent 
criminal-inti^nt roquircm.cnts.' Federal law shouikl 
induifo similar provisiotts. One such provision would, 
apply a default criminal-intent requirement to criminal 
siat’jlos that lack any such rciqulroment, A second would, 
mandate that any introductory or blanket criminal- 
intent requirement be applied to all material elements 
i;il the olTense.'’ 

Although it would be unwise to do so, Congress 
w'ould remain free to enact criminal offenses without 
mcaningfol criminal-intent requirements. But Congress 
would, have to make this purpose dear in the text 
of the statute. 'Ibis reform w<nild thus enable law- 
abiding Americans to know which conducL carries an 
unavoidalile risk of criminal punishment [i.e., is acl- 
ai-yoiir-peril coaducO and which conduct they may 
safely engage in as long as they’ have everj^ intention of 
following the lawc 


United Suu-i Ctxlc and as.sc;.is Ccdc'ral oilcnscs' crinilnd-in utI 
requirement?. John S. Baker, .Ir., Radsifingthe hxphsit-v Gron't/v of 
Federal Clrhninai l.av), T leritage Foundation I.eii;al Meraioraiidiim 
No. 26, June 16,2008. Baler ’.s T.ncatch shenved dial i7orihc9l 
entirely new criminal oflen<e? (hat Congrei? ackbd io the I.Jnite'l 
States Code irom 2000 through 2007 iiicliided no crimriai-intent 
Tcquircmcnl whatsoevrT. Id. si 7. 

4. See Model I'eaal Code 2.02fll, •'31. (4), 

5. C/ United Sta-Uvs V. Fi >r< s-Fig KTOT N> C\\I 

2855747 (Jul, 22, 2008j ip U j n 'or \ ri' 1 1 c i-u >i ri) i kj , 'hi 
Supreme Court to determine wiieclier the Jcnow’inglv crimiiiai- 
intonttermin iSU.S.C K12SA(ii|l) or tert Ur F j i r t 
who picatlcd guilty to uwo iinmigraUun-ri.'lal cu ollciisci. Iror.t a 
two-year sentencing increase lor aggravr.ted identiiv theit in the 
absence of evidence; that I knet th ^ tl ' iiiU i iml i li 
was using acUially belonged t o someone c.’isi. j . 
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'llie cormiion-lavv rule of leciiy operates in a 
similar fashior: to protect liefendants from conviction 
under expansive inLetpreLalions of crimina] provisions. 

It generally provides that ambiguities in a criminal 
statute when it can reasonably be interpreted to 
debne either a broader or a narrower oftcnscj arc to 
be resolved in iavor ol the deieiidaiil. 'ilio rule is based 
on the comiiKtisense notion oJ justice lliat no one 
'‘should.. danguish[l in prison unless the lawmaker has 
dearly said they should.’^ !t applies when the “metes and 
bounds’’ of a criminal olfcnsc,thc languitgc d(?finingthc 
severity ol'the oflense, or both are ambiguous.' 

(.lodif^hng the rule of lenity woo.iii rcilucc 
unccTl-alnty in ictlerai criminal law; narrow Uir- scope 
of legal issues that the parties mtisl litigate, both at 
trial and In ilio Icdoral appellate courts; and rct|uiro 
that Congress be clear when it dellres a criminal 
ol'I'ense, Americans are entitled to no less protection 
of their liberty, 

• Protect Americans' relationship with their 
attorneys. Individuals and organizations across the 
political spcicirum have long decried federal policic-s 
and practices thtit have been eroding the protections 
granted by the: attorney-client privilege and iho 
aUomey-clienL relationship. Tlic'se vxdicies origi'iated 
with the 1999 memorandum issued by your Attorney 
General nominee, then-Deputy Ailoniey General F.ric 
Holder,® The text and subsequent implementation of 
the Holder memoranditm coerceil organizations to 
waive the venei able attorney-client privilege in ordcT to 
reduce their chances ol t)eing indicted for ilie allegedly 
criminal conduct of any omployei'. '1 ne nn-morandum 
also pressured organizations either to violate any 


I Hn J M I , V Pass 404 uv 335, 34S | lO?!! (quoting .Judge 
rienrv trierikllvl. 

" V I 'lii'ed s ties V ^loirunez,, 128S.CI. 1783, 18C>0(U.S. 
Zt.'Urr] (oouxer .1.. dis.'tnUnig). 

S,. l Ol I'j.siKut Fiu-irrul Pri/smtiion oj C'.orpora'u/n.s, 

M 111 1 1 ! dll n *■ ni L'.'putv attorney General Eric Holder to All 
i ii| iutlT-i1 aiin ^ ruled •'t.ite.s,\ttomeys §§ n, VI. B, (Tune 
1 0 . 1 I I on I lie wii.1i iho IDopiirtmcnl of .’u.sliccd (authorizing 
p 111 ' f', U e 111 l\\oi T' ol allomey-clienl privilege rind 
iH >i-ii_ii r| rni t ti t r k mpanies’ compliance with .such 


commitment tlieyiiad made to pay employees' legal 
fees or to face a greater likelihood of inilictment.'' 

Such policies, though perhaps well-intentioned, 
resulted in a federal law enforcement culture in which it 
is (txpi'ctc'd fev-on when not ilcmandcd) that a company 
undcT investigation waive privileges, cut off legal fees, 
and take similar su-ps lo limit their cmjdoyeos' ability 
to defend ihemseJves. Since 1.999, employees have 
boon prrssur«;:d into giving pcilentiaily in criminat ing 
statements to government agents without having their 
attonicyTi present.*'-’ 

/\ wide range ol organizations, irum the American 
ffar Association to the American Givil Liberties Union to 
the U-S- ClianilxT of Commerce, have workc:d. togc:i.hor 
for several years tc change these policies. As a result, and 
to lorcsuili !<-gislation, currout Deputy Attorney Genr:ral 
Mark Filip announces! changes in the U.S. y\ttorneys’ 
Manual la.st August tliat instruct Jederal prosecutors that 
they may no longer use c:oercive tactics to persuade 
a^mpanics to waive their rights to their attorney-client 
privileg<? and relatesl protections. ' ' Nor may prosecutors 
coerce companies to violate employees’ constitutional 
rights or to pressure employtvs to w'aive such rlgliis 
on their own. If actually and fi.;lly implemi'nted 
by ail lederal prosecutors, the new guidelines 
should substantially reduce violations of the rights of 
companies and their employees,'^ 


9. Td. (dmx:'i.itigpras«;uUsr.s U- make an apparently indqvendenl 

pre-indicimenl tkierminalion olVmpioyees criiTiiiial ctiljubiliLy 
andtocor.sider a to provide; legal ooun.sel to 

such “culpable” employees lo be additional grounds IkT indicting 
the cnlirc company). 

10. ^.g., United StatM V, Strin, 54 1 F,3d 130, Int-.S" 

(2d Cir. 2008;). 

1 1 . US. Deparlmenl oi fustier, U.S, .'\tU'rn('vs' Manual 
9-28,710 (staling dial 'proseculors sliotild ncil oik for sue. a 
waiver.s and are in.structed not to do sO ), 9-2f<.77.0 ( Fli9ibilitv tor 
cooperation vTcdil is not prcdiealcd upon the; -.vaivc-' ol aitornev- 
clienL privilege or work product protecUon. 1. 

12. The Se.curitiei: and Exchange (.omniUsioii issued a new 
Enforc.cmenl Manual in Oclober 2008 with language placing .'^ome 
limits on the a'oility of SEG staff t> • t ng igr ji j. j t.> .u i... ir to 
those formerly authorized bv the ! lolder nuTnorduduin and its 
successors. See SF.C F.nforccmenl F.'rv,. Fnforceincnl Manual ^ 4,3 
(OcL 6, 2008), (ivailai’le tU hlip 0\\ v\ v. >< ' g n vlii i i n- --ni ' -> 
enforcementmanual.iidf Rut nriiX' •"int h >t"k1i iid tnu h'- 
clJeelivene.s.s o! this limiting language. 
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Wliile ihe nevN policy is a siibslanliai improvetneni 
;)ver the Justice Department’s pretious policies, by 
its terms ii applies only to Tederai prosecutors in U.S. 
Attorneys’ Oftccs, includes exceptions that arc likely to 
iinderminc its otfc'ctivc'noss, and has no cifcxA on similar 
harmt'fii policies that have been adopted by several 
other lederal agencies since die iJ older memorandum 
was issuec. lue Depariraenl's policy, standing alone, 
thu (1 s K uily solve the problem ol govcroinenl- 
coerced waivers and violations ol' employee rights. 'VVnat 
is nccilccl is a permanent solution with the force of law 
that applies to all lederal agencies — i.e., comprehensive 
legislation with provisions like those in the bipartisan 
Attorney-Clieut Privilege ft’oU'cUon Act that passed the 
1 louse last year by tmanimovis voice vote.” 

• Reform the federal criminal code. As Georgetown law 
prolessor Julie O’Sullivan has concluded, the 
federal criminal law d>.)es not evevi qiialify to be c-aJlet! 
a criminal code. It is instead "an 'incomprehensibie,’ 
random and incoherent, ‘JuplicaLive, ambiguous, incom- 
plete, and organizationally nonsensical’ mass of fcdcTal 
logislaiion that carries criminal penalties.'’’^ Criminaliza- 
tion has become extremely popular. As you have previ- 
ously noLc:d, many candidaU's nm campaigns based on 
greater criminal penalties and more criminal oiVenses.'' 
This Is true even ofcaiididaiw lor national oilice, de- 
spite the I'acL that, as the Supreme Court has frequently 
noted, the Constitution doi.'s not grant the federal gov- 
ernment a plenary police power. 

In its tinal report, the American Bar Association 
Task Force uii the Federalization of Crime, chaired by 

1 3. See floor Slulemenl oi Robert C. "Bobby" Scott, Chairman, 
^ubconimitttie t-ri Crime, Ten-on.'Tii. ano I Kmidand Securitv' 

Hou.'io Juti’.v iarv CornmitU-o, in Su|7r>*»rl o( H.R. 30! 3, ibc 
AUornov-t.iicjil Frivilc^o Pro:ci;tion Ac t," Sop. 27, 2008. 

] 4. .i'jiie R. ti Soiiivr.ii. The Tederal Crtmituil “Code” h a Dfagrazs?; 

)/ !, I H -I. I I , CS t ',<s, 96 T ClilM. 1.. & CRI\1IN<)i'<K;V 

o43. o43 iZUOol (ci;.;lion;i oniUed). 

1 f iiT' ' Siilienlrop. 1 he Right Has a Jailhouse Conversion,” 

N.'i, .rivir.ii. Dec. 7.4. 200t> fq-uotirg tben-lJ.S. Senator Barack 
( ih I I 1 i nh nv bow .some mcmhirrs ol the Illinois .slate 
V'l ilir-i I ireu elec Uon\ ear poiiucs into their decisions about 
1 i! t t I I ;a>e cnniiiial jjei'altie^). 

It s \ Ldi M.rr.'T '=20 US. .398,618(2000). 


former AUomey General hJwiii Meese HI, reported 
that it had been "told explicitly by mere than one 
source that many. ..new federal laws are passed not 
because federal prosecution eif these crimes is nccessaD' 
but because federal crime k“gisiati(m in general is 
thought to be politically popular. Many Members 
of Congress apparently will not vote against crime 
legislation “even il it is misguided, unnecessary, and 
oven harmlul.”’^ 

Federal criminal law thus has prolileraied w'ithout 
rhyme or reason, and often wiih little evidence iJiat tlie 
fundtimentii! nature and proper boundaries of criminal 
law have been taken intt) account. Ibday, there are at 
least 4,450 criminal offenses in the federal code,*^ and 
Columbia law professor lolm Collbo has noted that 
criminal i.‘hargcs mjiy bi' brciught for the violation cd an 
esUmait*d. 300,000 lederal regulations,'*’ As discussed 
above, many lodml criminal oflonscis includ.c' no 
meaningful criminal-iiiLent requirement at all. 

To give Americ4ins a reasonfible opportunitjr to 
understand what the criminal law’ requires of them 
before they act and. later discover that the federal 
government deems them to be criminals, your 
Administration should support the bipartisan efforts 
already underway to make the federal criminal code 
smaller and more uiidersiaiidable. 'Ihe lirsi step is to 
eliminate prtivisions that have not been charged (or 
that have been cliarged only rarely) during the past 1 0 
years as well ;«> those held to be unconstitutional. This 
recodification should also: 

1 . Coilwt all similar criminal offenses (such as all 
offenses covering conduct resulting in a viaim’s 
death) in a single chapter of the I Jnited States Code; 


17. Crim. Law Lliv., Am. Bar Aw'n, The tederalizniinn of Crhninal 
Law 2 (1998). Tlie ABA Task Force was composed of 1 7 .academics, 
ToriYicT prosecutors, .Justice Departm ent ofbc.ials who served in 
Democrat and Rcpu'olican AvUeLiniblrations, and McmtxTS of 
Congress of both major parties, its liiird re.port was unanimocis. 

18. id. 

19. BakcT, .supra noU; 3, at 1,5. 

20. John C, Coffee, Jr., Does “Uninwfol'' \letm ''CrirrdnuVn 
Reflections on the Disapvearusg Tort/Crmr Diithutiini in American 
law, 71 B.I.T. 1.. Rov. 193, 216 (1991). 
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2. Consoiidato criminal provisions ihai overlap in whole 
or in part: and 

3. Eiiminale provisions that are Malant exercises of 
f;:d(?ra! power in areas that the Constitution has 
reseiTed to the states. 

A primaiy goal ot this rcdorm would be to impose 
struciure and coherence on ihe I'ederal criminal law, 
maidng it more' like' a real criminal code. 'Ibis proposed 
reform, if conducied under your leadership wiih 
appropriate bipartisan involvement and support, would 
lay the ^rouiidvvork for more sulrsiaiiUve reforms dial 
are of interest to and acceptable to both Democrats and 
Republicans, liberals and consc'rv'ativc's. 

Pursue federal grand jury reform, t he fifth 
Amendment protects Americans' riglii to indictment 
by a grand jury because the' grand jury’ is supposed to 
serve as a “protector of ciiizejis against arl)iirar>' and 
oppressive governmental action."^' Even if an individua! 
is cleared of all charges and found not guilty, federal 
indictment by itself often works sev'ere and irreparable 
damage' to his carc'or and re'putation,-' Entire business 
organiTiations can be dcstroycxl by a fcxlcra! indictment 
oven if the IJ.S, Supreme Court later determines that 
the legal theory on wliich federal prosecutors based their 
charge's was CTroiicious,-'’ And deii'nding against an unjust 
indictment can easily wipe out ail of a defendant’s 
financial resources. 

Today, however, the fetle!?.! system lacks important 
rights for grand juryr targets and suspects, and it no 


21. Ujiitfd dtatei V, (Alaiidra, 41-4 U.S, 338, 343 n974J. 

22. 1 ornif.v seerrtarv ot Labor Raynicaid ,1. Donovan famously 
capCvircd ilie dc:st?"jctivv elft-cT of niwe inaicfmrnitwhen, after a 
lurv ac.qviUU’d Imit and each »l hi.s c.oJi'h-ndanC.'J ol chatgc-s bastxJ 
on the acve^nniont s teawov-i tne;.>r>' of criminal culpability, he 
a.sked, Winch othce do I 2c to, to my reptrtatioii back?” Selwyii 
Raab, Donovan (..icavcd o( Fraud Charges by lury in Bronx," N.Y. 
li.MLS. Muv 2o. 1987. alAl. 

2.5. ,V^:> Arthur Aodcr.sc-n I.l.P v. United Stato-s. .544 LIS. 596, 

'"2^, ~i.io- 0 s 20 b) L^vspi.v thv U.S. Supreme Cowl's reversal 
of tae hi'ni s cotivicCion. tae 28,(j0t) partners and employees of 
mteniatKiiial accoxaitinp. aiaiit Aithw .Ander.seni lost their careers 
and cvi'rvihir'i; thev had lavesled in the hrm when federal 
pi I r (it. If' vk''i i-vl rr bv ui i.i'ting the hmi on a hyper-aggressive 
and hlldi iii'i-i h (I th v the entire firm’s criminal culpability 
lor the iuh'>;edi'. ivron'jlul condiK I ol a handful of ils employees. 


longer serves as llie bulwark against unjust prosecution 
that it did when the Fifth Amendment was adopted.’"' 
Proposals for .federal grand jury refonti should he exam- 
ined in a careful and deliberate manner and should focus 
initially on tw'o impoitant protections: 

1. Without ailtm'ing dedense att'xrneys to object or 
otherwise participate in the proceedings, yamr 
Administration siiould work with Cinigress ut 
experimeal with allowing subjects aiitl largeis 
of federal grand jury investigations to have their 
aliomeys present in liie grand jury room, 

2. Absent cncccptiona! circumstancx's, federal criminal 
dc'fendants should b<’ provided with transcripts 

of the entire grand jur\' proceedings, including all 
evidence and ail siaiements made by prosecutors in 
tl’.e grand jury's presence. 

Others may be studied,-' but reforms such as 
these enjoy broad support, including support from 
high-ranking Justice Department oflicials who 
served in past Administrations and such professional 
orgaaization.s as the American Bar Association.-'”' 

Conclusion 

Because they respect and restore basic principles on 
which all criminal law should n.'ist, proposals for erimiiial* 
law reform such as those outlined above have broad suppoi’t 
across the political and ideological spectrum. Nonpanisaii 
coalitions arc already in place to pursue and promote these 
reforms, and your Administration should work with these 
Left-Right coalitions to im.plemcnt them. 


24. Proseirators and kgal .wholari alike liave ackTiov.-ledsecl 
ibal ihc saying in essence is eomxa Inyl i: a proseeuio’- were to 
ask nicely, a grand jury wciiid indict a ham saiiawicli. b-ee i lie 
Suprenue Court, 1991 Term: Inae^ieisden'ce or the ti’-anc, .Lirv, 1 06 
Harv. L. Rev. 19 1 , 199—200 (N<,v. 1,992 j 'un.sunccl a’-Ucle): Marlin 
S. Ilimeles, Jr, Op-lid., “I low lo Indict a 1 lani Sandwich. tV.\b.i i 
TiMns,A-ug. 18, i999. 

25. .S(S(t Paul RaseniTweig, Time us Now for Fecerai ijrand Jury 
Reform," The FIiTilage Foundation, Ft b. 2 1 , 2.00. U 

26. Se«Nat‘l/vss’nofCrioi. D'-Mv^ Lav\v ' 1 ', PeT) f 
Commission to Reform the Federal C.vard .aov lundated), 
amutd/L’’ al htlpi.’Vwwv.'.nac.dl.org/rublu'.nsl/lrecioriT/ 
grandjuryreformiopendocianeiit (cibii? support ot former L^eput^- 
y\ttomey General I,arry S. Thompson and other former lu.stice 
Department olTleials and lixlcral pioscculor-, |. 
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I'jrlher, these principie-hased relarms beneti all will inspire .'\meri«:ans' trust and conlidence in the lederai 

Americans suspected ot or charged with a crime. The>' crim-inal justice s>'stem and fulfill yoi'.r campaign promise 

are thus not as susceptible to the politicization that has to do so. 
infected most criminal justice policy. Implementing them 


Brian W. Walsh is Senicf Legal Research Fellow in the Center for Legal and Judicial Studies at The Heritage Foundation. 


Thij? paper is also available online at: 
uniw.he7ita^(»^/Research/I.^ffilhsufjirsrG042.cfTn 

Nothing writKii here is to be consoxicrf as necessarily reflecting tlievictYS of The Heritage Roundationor as an attempt to aid orhindei tiic passage of any hill before Congress. 
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The Criminal Intent Report: 
Congress Must Justify New Criminalization 

Brian W. Walsh 


The polilical pressure lo criminalize innocent 
conduct has proved difficult for most Members of 
Congress, in-espective of party affiliation, to resist. 
As a result of these pressures, Congress often crafts 
criminal legislation that is '‘misguided, unnecessary, 
and even harmful.'’^ It is far too eas>- for a Member 
of Congress to score fxilitical points by casting him- 
self as “tough on crime,” even when the conduct 
being criminalized and penalized is not inherently 
wrongful and poses no clear danger to anyone. 

Counteracting this pressure is a non-partisan 
issue. Together, The Heritage Fotmdaiion and the 
National Association of Criminal Defense Lawyers 
(NACDL) released a major study last month with 
several concrete proposals for reform."^ One reform 
would require Mernbers of Congress to provide 
written analysis and jusLilicaLion for all new and 
modified federal criminal offenses and penalties. 
Additionally, this reform would require the tvt'o 
political branches of the federal government to pro- 
duce a regular public report that includes informa- 
tion necessary to assess the purported justification, 
costs, and benefits of ail new criminalization. 

Criminalization Run Amok. Currently there is 
no elfecLive check on overcriminalizalioii. With 
over 4,450 criminal offenses in the United States 
Code and up to .300,000 federal regulations that 
may be enlorced with criminal penalties, it is a sale 
bet that Congress has already criminalized all inher- 
ently wongful conduct (e.g., murder, rape, robbery, 
ihell, arson, assault, and batleiyO, often more than 
once. Yet Congress continues to create an average of 


over 56 new crimes each year, that is, one new 
crime a week, every^ week of the year, even when 
Members are not in session. 

Most people would agree with former Attorney 
General Dick Thornburgh that “[o]nly when con- 
duct is sufficiently wrongful and severe, and the 
parameters or unlawful conduct are easily under- 
stood, should the government resort to the stigma, 
public condemnation, and potential deprivation of 
liberty that go along with the criminal sanction.”^ 
Americans are therefore generally surprised to 
learn that Congress regularly enacts offenses lack- 
ing a guiliy-mincl (“criminal-intent.”) requirement 
that is adequate to protect the innocent from crim- 
inal punishment. W'irhout in.lenr, the new report 
from The Heritage Foundation and NACDL, found 
that approximately 60 percent of the non-violetu 
criminal offenses'^ enacted in a single Congress 
(the 109th Congress) lacked such a guilty-mind 
requirement. Even wx'n-se, over 20 percent of the 
federal offenses enacted in 2005 and 2006 dele- 
gated away Congress’s authority to create criminal 
offenses and impose penalties, liandlng this power 
to unelected bureaucrats in the federal agencies. As 
another sign of its cavalier attitude toward crimi- 
nalization, Congress regularly enacts new criminal 
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ofienses punishing conduct that is identical, or 
nearly so, to conduct that is already criminalized 
under federal law. 

Requiring Justification, Increasing Account- 
ability. To counter tliis trend, Congress should 
require reporting on criminalization in the two 
political branches. Similar to a bill Representative 
Don Manzullo (R-IL) introduced in 200 1, this 
reform would help to provide much-needed 
accountability by requiring the federal government 
to perform basic but thorough reix)rting on the 
grounds and justilication lor all new and modified 
criminal offenses and penalties. Implementing this 
reform would require rule changes in both cham- 
bers ol Congress and statutory reporting require- 
ments governing the federal agencies that create and 
modify criminal offenses and penalties. 

For every new or modified criminal offense or 
penally that. Congress passes, it should report: 

• A description of the problem that the. criminal 
offense or penalty is intended lo redress, includ- 
ing an account of the perceived gaps in existing 
law, the wrongful conduct that is currently 
unpunished or under-punished, and any specific- 
cases or concerns motivating the legislation; 

• A direct statement of the express constitutional 
authority under which the federal government 
purports 10 act; 

• An analysis of whether the criminal olTenses or 
penalties are consistent with constitutional and 
prudential considerations of federalism; 

• A discussion of any overlap between the conduct 
to be criminalized and conduct already criminal- 
ized by existing federal and slate law; 


• A comparison of the new law’s penalties with the 
penalties under existing federal and state laws for 
comparable conduct; 

• A summary of the impact on the federal budget 
and federal resources, Including the judiciary, ol 
enforcing the new offense and penalties to the 
degree required to sob^e the problem that the 
new criminalization purports lo address; 

• A review of the resources that federal public 
defenders have available and need in order to 
adequately defend indigent defendants charged 
under the new law; and 

• An explanation of how the mcm rca (i.e. crimi- 
nal-intent or guilty-mind) requirement of each 
criminal olTense should be interpreted and 
applied to each element of the offense. 
Criminalization in the Executive Branch. Con- 
gress should also rec[uire tlie federal departments 
and agencies to collect and report similar informa- 
tion on criminalization in the executive branch. 
This inlormaiion should be compiled and reported 
annually and, at minimum, should include: 

• All new criminal offenses and penalties that fed- 
eral agencies ha^^e added to federal regulations 
and an enumeration of the specific statutory 
authority supporting these regulations; and 

• For each referral that a federal agency makes 
to the Justice Department for possible criminal 
prosecution, the prorision of the United States 
Code and each federal regulation on which the 
referral is based, the number of counts alleged or 
ultimately charged under each statutory and reg- 
ulatory provision, and the ultimate disposition of 
each count. 


1. Criminal Ju.suce .Seaion, Ameriain Bar Association, ‘The rederalizalion of Criminal IjiwC 1998, al 2. 

2. Brian W Walsh & Tillany M. Joslyn, “WiihouL Intent; How Congress Is Undermining the Criminal InienL Requirement 
in Federal Law.’' The Heritage Foundation and the. National Association ol Criminal Delense Lawyers. April 2010, al 
Lcp./Avuw.hcri uigc.org/Rii'i<mn}'JRi::porl$/201G/05/Withoiu-Ini€nL 

3. Dick Thom burgh. 'T'ecleral Krosion of Busin e.ss Civil Liberties,” Introduction, 2nd ed.. Washington I .egal Houn elation . 

20 10, at kttp://yvif.oro/upl(xui/compet'!non/Wl.h'_Spcl_Rptt_2010_t'Apdf (June 9, 2010). 

4. The report u.sc.s the term “non-violent olTenses” as a shorthand lor the ollenses studied. Wherca.s all the oflen.sc.s included 
in the study are non-violenl, many other olTenses proposed by the lOQth Congress could also be described as non-violent. 
Specilically, the study did not include offenses criminalizing conduct involving lirearms, drugs and drug Irallicking, 
pornography, and immigration violations. 
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Congress should always be required to determine 
the true cost of new criminal olfenses prior to enact- 
ineni. The Uniied Slates is already saddled with 
more than 4,400 federal statutoiw criminal offenses, 
tens of thousands ol regulatory criminal offenses, an 
overworked federal judiciary with an ever-growing 
case load, and a crowded and ex])ensive prison 
system. The federal government's failure to assess 
and justify the full costs of any new or modified 
criminal ollenses or penalties is irresponsible. 

Factual and Constitutional Justification Needed. 
This relorni proposal would reciiiire Congress to 
deliberate over and prowde factual and constitu- 
tional justification for every expansion of the federal 
criminal law. In the 109th Congress alone, federal 
legislators introduced over 200 bills proposing new 


or expanded non-\4olent criminal ollenses, a num- 
ber that does not include the bills proposing new 
or expanded crirninallzaiion concerning violence, 
firearms, drugs, pornography, or immigration 
\aolations. Many offenses in these bills would ha'N^e 
duplicated existing federal criminal statutes or pro- 
vided redundant penalties for crimes already pun- 
ishable under state law. 

As it stands today, there is no comprehensive- 
process for Congress to determine whether these 
new offenses are necessary and appropriate. A 
strong reporting rec|L(irement relorm would compel 
Congress to address such matters. 

— Brian W. Walsk is Senior Legal Research Fellow 
in the Center for Legal and Judicial Siudies al The 
Heritage Foun^um. 
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Metro's board rips arrest of girl, 1 2 
Daniel V. Drummond - THR WASHINGTON TTMRS 

Mclro's board of directors grilled General Manager Richard A, Wliile and the transit agency's police chief yesterday 
about a "zero-tolerance" policy that led to a 12-year-old girl being c^trled off in handcuffs for eating french fries in a 
Metro station. 

"A war was declared and the board did not know an^lhing about it," Decatur W. I'rotter, a Maiydand board mem- 
ber, said of Metro Transit Police's stepped-up efforts to crack down on people eating food inside the Red Tune Ten- 
leyaown-American University station. 

Adult violators usually get a citation, but 12-year-old Anselie Hedgepeth and about a dozen other juveniles had 
metal handcuffs slapped on their wrists and w'ere fingerjirinted during the week-long undercover operation in the last 
full w'eek of October. 

"This isn't the case of someone doing something really criminal," said (Christopher E. Zimmerman, a Democrat 
and member of both the Metro and Arlington (County boards. "We don't go around all the time arresting people w'ho 
had french fries ai the plalform." 

Metro spokesman Ray Feldmarm said officers liad no choice but to detain the children because, under a 1982 
D.C. law, police caimut just issue a citation to a law-brcaldng juvenile. 

Leigh Slaughter, D.C. Corporation Council special deputy, said there is no mechanism in place for juveniles to be 
released after being issued a citation. 

Adults can receive a fine of up to S3(l() for eating on the ttciin or in the station. 

Ansche was sentenced to community-service w'ork at a Boys and Girls (Club in the District for her violation of the 
eating mles. The seventh-grader at Deal Junior High School also has had to undergo counseling services. 

Mr. Zimmerman thinks Metro is using a D.C. law' as a scapegoat for its officers' bad judgment. 


U' 2010 Thomson Reuters. No (Claim to Orig. US Gov. Works. 
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"T don't think it's appropriate for them to blame the District of Columbia," Mr, Zimmerman said after the hoard 
meeting. 

In reaction to the police actions, Metro is crafting a new policy to allow officers to put juveniles who commit 
"quality of life" crimes - such as eating and drinking - into a diversion program. 

"We'll try to w'ork an arrangement out with the District," Mr. White said after the board meeting. "That provides 
us with an alternative mechanism short of actually needing to arrest juveniles for offenses." 

Another Maryland board member, Carlton R. Sickles, said he w'ants to hold a hearing on police policy before the 
safety committee he heads. 

Some Metro Transit Police officers, speaking anonymously, smd the handcuffing of a 12-year-old should have 
been avoided. 

"There's nothing to say we can't use discretion," said a veteran Transit Police officer. "This w^as just an overzeal- 
ous captain trying to look good in the chiefs eyes." 

The officer said emphasis has been placed on citing people with eating and drinking on Metro property since 
Chief Barry J. McDevitt in 1 997 implemented a quota system on citations given to passengers caught snacking. 

Chief McDevitt was actually notified of the crackdow'n after captains and other officers ordered the stepped-up 
efforts at the station, Mr. Feldmann said. 

Mr. Zimmerman and other board members were upset the police went foiw-ard with such an aggressive crack- 
down without letting the board Icnow. 

"1 think you have gone beyond operational . , . and it's a question of policy," Mr. /immerman said. 

While the police policies are open for discussion, Mr. White said the board shouldn't have been surprised hy its 
actions, 

"Our police department operates under a operating policy that the board is aware of, quite aware of, that goes 
back 15 years," Mr. White smd. "It's a zero-tolerance policy." 

Metro has come under criticism in the past for its strict anti-food policies. In 1 980, a 25-ycar-old woman filed a 
lawsuit against the transit agency after she was arrested, strip-searched and jailed for more than a day for taking a 
bite out of a sandwich. 

In other business, the board approved roughly $500 million in contracts, including a $361 million award to Als- 
tom Transportation Inc. of Hornell, N.Y., to overhaul 364 rail cars. 

* Jim Keary contributed to this report, 

.10094879-121500 
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Zero tolerance for french fries, children 
Anonymous 


Zero lolcraiicc for french fries, children 
DKBORAH MA'l'HlS 

Remember 12? I do. And in such vivid detail that Tin having a hard time believing it was 35 years ago. 

As I recall it, 12 was big. Full of llrsls. First year ofjuiiior high school, meaning the first year lliat I was in a school 
with its own sports teams and regular Friday night dances. First time I had a different teacher for every subject. First 
year T got to wear stockings and dress shoes with a hint of height in the heel {though only on very special occasions), 
First year that T even considered that T might one day want to cut my hair and that those puffy-sleeved dresses were 
looldng kinda childish, 

Dverall, I remember that 12 had me in a quandary. 1 had one foot in childhood but the other was straining tow^ard 
womanhood, so it should have been no wonder that one minute I seemed very mature and responsible and the next 
like a babbling tot. 

Such a wonder, such a fix is 12. 

Flush with these memories, I can relate to a young Washington girl named Ansche Hedgepeth. Ansche is a good 
student and, by all accounts, a good kid. Her life is pretty routine. Goes to school each weekday. Joins a crowd of 
kids heading home in the afternoon. Stops by a fast food joint and orders a small bag of french fries. Hops the sub- 
way home. 


Reccnlly, Ansche w-as following this routine when trouble came visiting. Seems the subway police had spotted the 
girl eating her daily snack in the station or on the train or both. That's against the law in the nation's capital. You're 
not supposed to eat, drink, smoke or even chew' gum on the Metro. The Transit Police chief very proudly explains 
that there is zero tolerance policy in force and it is no paper tiger. 

But the Metro cops did not merely pull Ansche aside, scold her, write a cilaliun, or get her folks on the phone. No, 
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they clamped handctiffs on the girl and ran her in. 'I’ums out that [).C. has an ordinance reqtiiring that juveniles 
charged vvilh criminal oITcnscs be taken into custody. So they look Ansclic lo a delcrilion liall, where she was llii- 
gerprinted. Her parents were called. 

As you might imagine, this has sparked some discussion in the Washington area. 

One area denizen wrote to the Washington Post that if anyone smart enough to have wem a science trophy, as 
Anschc has done, "is bright cnotrgh" to read and follow the no-no signs in the subway station. Another Post reader 
argued that the transit cops were protecting public safety. "WTiat if she dropped her fries and someone had slipped in 
the grease?” the reader asked. 

Perhaps there arc circumstances that justily a zero lolcrancc policy. Zero tolerance for deadly weapons in schools. 
Zero tolerance for violent behavior or serious tlux^ats of violence in any public selling. 

Even zero tolerance about eating on the Metro will do, I suppose. For sure, the system is a quarter of a century old 
and I must say that it looks and smells a whole lot better than most hig-city, high-u.se subway systems. 

But must that come at the expense of a single passenger’s sense of safety? Are clean seats so crucial that they're 
worlh accosLing, inlirnidaLiiig, humiliating and handcuflmg Aosebe Hetlgepeih when adult ollcndors are given cita- 
tions and fines, then allowed to go? 

Ansche's penance is community ser\dce. And she has been ordered to counseling. 

The first sentence is entirely fair. There were rules, after all, however preposterously enforced. 

As for the counseling, 1 hope she will find assurance tliat all cops aren't aggressive; some actually have hearts and 
enough sense and cuiilidcncc to exercise discretion, particularly wiih cliildrcn. I hope she will gel her sense of ordi- 
mtriness back. 

I trust she will not be worked over in counseling about the evils of eating on board. 

She’s not stupid, after all. O wicked. f)r wanton. She's 12. 
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Rough justice in America 

Too many laws, too many prisoners 

Never in the civilised world have so many been locked up for 
so little 

Jul 22nd 2010 | Spring. Texas 



THREE pickup trucks pulled up outside George Norris’s home in Spring. Texas. Six armed 
police in flak jackets jumped out. Thinking they must have come to the wrong place. Mr Norris 
opened his front door, and was startled to be shoved against a wall and frisked for weapons. He 
was forced into a chair for four hours while officers ransacked his house. They pulled out 
drawers, rifled through papers, dumped things on the floor and eventually loaded 37 boxes of Mr 
Norris's possessions onto their pickups. They refused to tell him what he had done wrong. "It 
wasn’t fun. I can tell you that.” he recalls. 

Mr Norris was 65 years old at the time, and a collector of orchids. He eventually discovered that 
he was suspected of smuggling the flowers into America, an offence under the Convention on 
International Trade in Endangered Species. This came as a shock. He did indeed import flowers 
and sell them to other orchid-lovers. .And it was true that his suppliers in Latin .America were 
sometimes sloppy about their paperwork. In a shipment of many similar-looking plants, it was 
rare for each permit to match each orchid precisely. 



208 


In March 2004, five months after the raid. Mr Norris was indicted, handcuffed and thrown into a 
cell with a suspected murderer and two suspected drug-dealers. When told why he was there, 
"they thought it hilarious.” One asked: “What do you do with these things? Smoke ’em?" 

Prosecutors described Mr Norris as the “kingpin” of an international smuggling ring. He was 
dumbfounded: his annual profits were never more than about S20.000. When prosecutors 
suggested that he should inform on other smugglers in return for a lighter sentence, he refused, 
insisting he knew nothing beyond hearsay. 

He pleaded innocent. But an undercover federal agent had ordered some orchids from him, a few 
of which arrived without the correct papers. For this, he was charged with making a false 
statement to a government official, a federal crime punishable by up to five years in prison. Since 
he had communicated with his suppliers, he was charged with conspiracy, which also carries a 
potential five-year term. 

As his legal bills exploded. Mr Norris reluctantly changed his plea to guilty, though he still 
protests his innocence. He was sentenced to 1 7 months in prison. .•M'ler some time, he was 
released while his appeal was heard, but then put back inside. His health suffered: he has 
Parkinson’s disease, w hich was not helped by the strain of imprisonment. For bringing some 
prescription sleeping pills into prison, he was put in solitary confinement for 71 days. The prison 
was so crowded, however, that even in solitary he had two room-mates. 


long love affair with lock and key 


Exceptional America 

(nmitet p«r 100,000 popuUtion 
nf (iUfl 
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Justice is harsher in .America than in any other rich country. Between 2.3m and 2.4m .Americans 
are behind bars, roughly one in every 100 adults. If those on parole or probation are included. 
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one adult in 31 is under “correctional” supervision. As a proportion of its total population, 
America incarcerates five times more people than Britain, nine times more than Germany and 12 
times more than Japan. Overcrowdinjt is the norm. Federal prisons house 60% more inmates than 
they were designed for. State lock-ups arc only slightly less stuffed. 

The system has three big flaws, say criminologists. First, it puls too many people away for too 
long. Second, it criminalises acts that need not be criminalised. Third, it is unpredictable. Many 
laws, especially federal ones, are so vaguely written that people cannot easily tell whether they 
have broken them. 

In 1970 the proportion of .Americans behind bars was below one in 400, compared with today’s 
one in 100. Since then, the voters, alarmed at a surge in violent crime, have demanded fiercer 
sentences. Politicians have obliged. New laws have removed from judges much of their 
discretion to set a sentence that takes full account of the circumstances of the offence. Since no 
politician wants to be tarred as soft on crime, such laws, mandating minimum sentences, are 
seldom softened. On the contrary, they tend to gel harder. 



Some criminals belong behind bars. When a habitual rapist is locked up, the sn-eets are safer. But 
the same is not necessarily true of petty drug-dealers, whose incarceration creates a vacancy tor 
someone else to fill, argues .Alfred Blumstein of Carnegie Mellon University. The number of 
drug offenders in federal and state lock-ups has increased 13-fold since 1980. Some are scary 
thugs; many are not. 

Michelle Collette of Hanover. Massachusetts, sold Percocet. a prescription painkiller. "I was 
planning to do it just once," she says, “but the money was so easy. .And I thought: it's not 
heroin." Then she became addicted to her own wares. She was unhappy with her boyfriend, she 
explains, but did not want to split up with him. because she did not want their child to grow up 
fatherless, as she had. So she popped pills to numb the misery. Before long, she was taking 20-30 
a day. 
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When Ms Collette and her boyfriend, who also sold drugs, were an'ested in a dawn raid, the 
police found 607 pills and $901 in cash. The boyfriend fought the charges and got 15 years in 
prison. In a plea bargain Ms Collette was sentenced to seven years, of which she served six. 

“I don’t think this is fair,” said the judge. "T don't think this is what our laws are meant to do. It’s 
going to cost upwards of $50,000 a year to have you in state prison. Had I the authority, I would 
send you to jail for no more than one year. . .and a [treatment] programme after that.” But 
mandatory sentencing laws gave him no choice. 

Massachusetts is a liberal state, but its ding laws are anything but. It treats opium-derived 
painkillers such as Percocet like hard dings, if illicitly sold. Possession of a tiny amount (14-28 
grams, or 'A-l ounce) yields a minimum sentence of three years. For 200 grams, it is 15 years, 
more than the minimum for armed rape. And the weight of the other substances with which a 
dealer mixes his drugs is included in the total, so 10 grams of opiates mixed with 190 grams of 
flour gets you 15 years. 

Ms Collette undeiwent drug treatment before being locked up, and is now clean. But in prison 
she found she was pregnant. After going through labour shackled to a hospital bed, she was 
allowed only 48 hours to bond with her newborn son. She was released in March, found a job in 
a shop, and is hoping that her son will get used to having her around. 

Rigid sentencing laws shift power from judges to prosecutors, complains Barbara Dougan of 
Families Against Mandatory Minimums, a pressure-group. Even the smallest dealer often has 
enough to trigger a colossal sentence. Prosecutors may charge him with selling a smaller amount 
if he agrees to “reel some other poor slob in”, as Ms Dougan puts it. He is told to persuade 
another dealer to sell him just enough dings to trigger a 15-year sentence, and perhaps to do the 
deal near a school, which adds another two years. 

Severe drug laws have unintended consequences. Less than half of American cancer patients 
receive adequate painkillers, according to the American Pain Foundation, another pressure- 
group. One reason is that doctors am terrified of being accused of drug-trafficking if they over- 
prescribe. In 2004 William Hurwitz, a doctor specialising in the control of pain, was sentenced to 
25 years in prison for prescribing pills that a few patients then resold on the black market. 
Virginia’s board of medicine ruled that he had acted in good faith, but he still served nearly four 
years. 

Half the states have laws that lock up habitual offenders for life. In some states this applies only 
to violent criminals, but in others it applies even to petty ones. Some 3,700 people who 
committed neither violent nor serious crimes are serving life sentences under California’s “three 
strikes and you’re out” law. In Alabama a petty thief called Jerald Sanders was given a life term 
for pinching a bicycle. Alabama’s judges are elected, as are those in 32 other states. This makes 
them mindful of public opinion: some appear in campaign advertisements waving guns and 
bragging about how tough they are. 
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ching hairs go white, and lifetimes ebb away 


Many Americans assume that white-collar criminals get off lightly, but many do not. Granted, 
they may be hard to catch and can often afford good lawyers. But federal prosecutors can file 
many charges for what is essentially one offence. For example, they can count each e-mail sent 
by a white-collar criminal in the course of his criminal activity as a separate case of wire fraud, 
each of which carries a maximum sentence of 20 years. The decades soon add up. Sentences 
depend partly on the size of the loss and the number of people affected, so if you work for a big. 
publicly traded company, you break a rule and the share-price drops, watch out. 


Eternal punishment 

Jim Felman. a defence lawyer in Tampa, Florida, says America is conducting "an experiment in 
imprisoning first-time non-violent offenders for periods of time previously reserved only for 
those who had killed someone". One of Mr Felman’s clients, a fraudster called Sholam Weiss, 
was sentenced to 845 years. "I got it reduced to 835.” sighs Mr Felman. Faced with such 
penalties, he says, the incentive to co-operate, w hich means to say things that arc helpful to the 
prosecution, is overwhelming. And this, he believes, "warps the truth-seeking function” of 
justice. 

Innocent defendants may plead guilty in return for a shorter sentence to avoid the risk of a much 
longer one. A prosecutor can credibly threaten a middle-aged man that he will die in a cell unless 
he gives evidence against his boss. This is unfair, complains Har\'ey Silvcrglate. the author of 
“Three Felonies a Day: How the Feds Target the Innocent". If a defence lawyer offers a witness 
money to testify that his client is innocent, that is bribery. But a prosecutor can legally offer 
something of far greater value — his freedom — to a witness who says the opposite. The potential 
for wrongful convictions is obvious. 
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Badly drafted laws create traps for the unwary. In 2006 Georgia Thompson, a civil servant in 
Wisconsin, was sentenced to 1 8 months in prison for depriving the public of “the intangible right 
of honest services”. Her crime was to award a contract (for travel services) to the best bidder. A 
firm called Adelman Travel scored the most points (on an official scale) for price and quality, so 
Ms Thompson picked it. She ignored a rule that required her to penalise Adelman for a slapdash 
presentation when bidding. For this act of common sense, she served four months. (An appeals 
court freed her.) 

The “honest services” statute, if taken seriously, “w'ould seemingly cover a salaried employee’s 
phoning in sick to go to a ball game,” fumes Antonin Scalia, a Supreme Court justice. The 
Supreme Court niled recently that the statute was so vague as to be unconstitutional. It did not 
strike it down completely, but said it should be applied only in cases involving bribery or 
kickbacks. The challenge w'as brought by Enron's former boss, Jeff Skilling, who will not go free 
despite his victory, and Conrad Black, a media magnate released this week on bail pending an 
appeal, who may. 

There are over 4,000 federal crimes, and many times that number of regulations that carry 
criminal penalties. When analysts at the Congressional Research Seivice tried to count the 
number of separate offences on the books, they were forced to give up, exhausted. Rules 
concerning corporate governance or the environment are often impossible to understand, yet 
breaking them can land you in prison. In many criminal cases, the common-law' requirement that 
a defendant must have a mens rea (ie, he must or should know that he is doing w'long) has been 
weakened or erased. 

“The founders viewed the criminal sanction as a last resort, reseived for serious offences, clearly 
defined, so ordinary citizens would know whether they w’ere violating the law. Y et over the last 
40 years, an unholy alliance of big-business-hating liberals and tough-on-crime conservatives has 
made criminalisation the first line of attack — a way to demonstrate seriousness about the social 
problem of the month, whether it’s corporate scandals or e-mail spam,” writes Gene Healy, a 
libertarian scholar. “You can serve federal time for interstate transport of w’ater hyacinths, 
trafficking in unlicensed dentures, or misappropriating the likeness of Woodsy Owl.” 

“You’re (probably) a federal criminal,” declares Alex Kozinski, an appeals-court judge, in a 
provocative essay of that title. Making a false statement to a federal official is an offence. So is 
lying to someone who then repeats your lie to a federal official. Failing to prevent your 
employees from breaking regulations you have never heard of can be a crime. A boss got six 
months in prison because one of his w’orkers accidentally broke a pipe, causing oil to spill into a 
river. “It didn’t matter that he had no reason to learn about the [Clean Water Act’s] labyrinth of 
regulations, since he was merely a railroad-construction supervisor,” laments Judge Kozinski. 
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ety wants retribution 


Such cases account for only a tiny share of the Americans behind bars, but they still matter. 
When so many people are technically breaking the law. it is up to prosecutors to decide whom to 
pursue. No doubt most prosecutors choose w'isely. But members of unpopular groups may not 
find that reassuring. Ms Thompson, for example, was prosecuted just before an election, at a 
time when allegations of public cormption in Wisconsin were in the news. Some prosecutors, 
such as Eliot Spitzer, the disgraced ex-govemor of New York, have built political careeis by 
nailing people w hom voteis don't like, such as financiers 


Prison deters? Not much, not the worst 

Some people argue that the system works: that crime has fallen in the past two decades because 
the bad guys are either in prison or scared of being sent there. Caged thugs cannot break into 
your home. Bemie MadoflT s 150-year sentence for running a Ponzi scam should deter imitators, 
.■knd indeed the crime rate continues to drop, despite the recession, as Michael Rushford of the 
Criminal Justice Legal Foundation, an advocacy group, points out. This, he says, is because 
habitual criminals face serious consequences. Some research supports him: after raking through 
decades of historical data. John Donohue of Yale Law School estimates that a 10% increase in 
imprisonment brings a 2% reduction in crime. 

Others disagree. Using more recent data. Bert Useem of Purdue University and Anne Piehl of 
Rutgers University estimate that a 10% increase in the number of people behind bars would 
reduce crime by only 0.5%. In the states that currently lock up the most people, imprisoning 
more would actually increase crime, they believe. Some inmates emerge from prison as more 
accomplished criminals. .\nd raising the incarceration rate means locking up people who are. on 
average, less dangerous than the ones already behind bars. A recent study found that, over the 
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past 13 years, the proportioTi of new prisoners in Florida who had committed violent crimes fell 
by 28%, whereas those inside for “other” crimes shot up by 1 89%. These “other” crimes were 
non-violent ones involving neither dings nor theft, such as driving with a suspended licence. 


And now the reckoning, in dollars 

Crime is a young man's game. Muggers over 30 are rare. Ex-cons who go straight for a few 
years generally stay that way: a study of 88,000 criminals by Mr Blumstein found that if 
someone was arrested for aggravated assault at the age of 1 8 but then managed to stay out of 
trouble until the age of 22, the risk of his offending was no greater than that for the general 
population. Yet America’s prisons are crammed with old folk. Nearly 200,000 prisoners are over 
50. Most would pose little threat if released. And since people age faster in prison than outside, 
their medical costs are vast. Human Rights Watch, a lobby-group, talks of “nursing homes with 
razor wire’’. 

Jail is expensive. Spending per prisoner ranges from $18,000 a year in Mississippi to about 
$50,000 in California, where the cost per pupil is but a seventh of that. “[W]e are well past the 
point of diminishing returns,” says a repoit by the Pew Center on the States. In Washington state, 
for example, each dollar invested in new prison places in 1980 averted more than nine dollars of 
criminal harm (using a somewhat arbiti'ary scale to assign a value to not being beaten up). By 
2001, as the emphasis shifted fiom violent criminals to drug-dealers and thieves, the cost-benefit 
ratio reversed. Each new dollar spent on prisons averted only 37 cents’ worth of harm. 

Since the recession threw their budgets into turmoil, many states have decided to imprison fewer 
people, largely to save money. Mississippi has reduced the proportion of their sentences that 
non-violent offenders are required to seiwe from 85% to 25%. Texas is making greater use of 
non-custodial penalties. New York has repealed most mandatory minimum terms for drug 
offences. In all, the number of prisoners in state lock-ups fell by 0.3% in 2009, the first fall since 
1972. But the total number of Americans behind bars still rose slightly, because the number of 
federal prisoners climbed by 3.4%. 

A less punitive system could work better, argues Mark Kleiman of the University of California, 
Los Angeles. Swift and certain penalties deter more than harsh ones. Money spent on prisons 
cannot be spent on more cost-effective methods of crime-prevention, such as better policing, 
drug treatment or probation. The pain that punishment inflicts on criminals themselves, on their 
families and on their communities should also be taken into account. 

“Just by making effective use of things we already know how to do, we could reasonably expect 
to have half as much crime and half as many people behind bars ten years from now,” says Mr 
Kleiman. “There are a thousand excuses for failing to make that effort, but not one good reason.” 
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You Commit Three Felonies a Day 

Laws have become too vague and the concept of intent has 
disappeared. 

By L. GORDON CROVITZ 

When we think about the pace of change in technology, it's usually to maivel at how computing 
power has become cheaper and faster or how many new digital ways we have to communicate. 
Unfortunately, this pace of change is increasingly clashing with some of the slower-moving parts 
of our culture. 

Technology moves so quickly we can barely keep up, and our legal system moves so slowly it 
can't keep up with itself. By design, the law is built up over time by court decisions, statutes and 
regulations. Sometimes even criminal laws ai'e left vague, to be defined case by case. 

Technology exacerbates the problem of laws so open and vague that they are hard to abide by, to 
the point that we have all become potential criminals. 

Boston civil-liberties lawyer Harvey Silverglate calls his new book "Three Felonies a Day," 
referring to the number of crimes he estimates the average .American now unw'ittingly commits 
because of vague law's. New' technology adds its own complexity, making innocent activity 
potentially criminal. 

Mr. Silverglate describes several cases in which prosecutors didn't understand or didn't w'ant to 
understand technology. This problem is compounded by a trend that has aceelerated since the 
1980s for prosecutors to abandon the principle that there can't be a crime without criminal intent. 

In 2001, a man named Bradford Councilman w'as charged in Massachusetts with violating the 
w'iretap laws. He w'orked at a company that offered an online book-listing sendee and also acted 
as an Internet seivice provider to book dealers. As an ISP, the company routinely intercepted and 
copied emails as part of the process of shuttling them through the Web to recipients. 

The federal wiretap laws, Mr. Silverglate writes, were "written before the dawn of the Internet, 
often amended, not always clear, and frequently lagging behind the whipcrack speed of 
technological change." Prosecutor's chose to interpret the ISP role of momentar-ily copying 
messages as they made their way through the system as akin to impermissibly listening in on 
communications. The case went through several rounds of litigation, w'ith no judge making the 
obvious point that this is how ISPs operate. .After six years, a jury found Mr. Councilman not 
guilty. 
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Other misunderstandings of the Web criminalize the exercise of First Amendment rights. A 
Saudi student in Idaho was charged in 2003 wdth offering "material support" to terrorists. He had 
operated Web sites for a Muslim charity that focused on normal religious training, but was 
prosecuted on the theory that if a user followed enough links off his site, he would find violent, 
anti-American comments on other sites. The Internet is a series of links, so if there's liability for 
anything in an online chain, it would be hard to avoid prosecution. 

Mr. Silverglate, a liberal who w'lote a previous book taking the conserv'ative position against 
political correctness on campuses, is a persistent, principled critic of overbroad statutes. This is a 
common problem in securities laws, which Congress leaves intentionally vague, encouraging 
regulators and prosecutors to tiy' people even when the law is unclear. He reminds us of the long 
prosecution of Silicon Valley investment banker Frank Quattrone, which after five years resulted 
in a reversal of his criminal conviction on vague charges of obstruction of justice. 

These miscarriages are avoidable. Under the English common law we inherited, a crime requires 
intent. This protection is disappeairng in the U.S. As Mr. Silverglate writes, "Since the New Deal 
era. Congress has delegated to various adminishative agencies the task of writing the 
regulations," even as "Congress has demonstrated agrowing dysfunction in crafting legislation 
that can in fact be understood." Prosecutors identify defendants to go after instead of finding a 
law' that was broken and figuring out who did it. Expect more such prosecutions as Washington 
adds regulations. 

Sometimes legislators know when they make false distinctions based on technology. An "anti- 
cyberbullying" proposal is making its way thi'ough Congiess, prompted by the tragic case of a 
1 3-year-old girl driven to suicide by the mother of a neighboi' posing as a teenage boy and 
posting abusive messages on MySpace. The law would prohibit using the Internet to "coerce, 
intimidate, harass, or cause substantial emotional distress to a person." Imagine a law that tried to 
apply this control of speech to letters, editorials or lobbying. 

Mr. Silverglate, who w'ill testify against the bill later this week, tells me he figures that "being 
emotionally distressed is just part of living in a free society." New technologies like the Web, he 
concludes, "scai'e legislators because they don't understand them and want to control them, even 
as they become a normal part of life," 

In a complex w'orld of new' technologies, there is more need than ever for clear rules of the road. 
Americans should e.xpect that a crime requires bad intent and also that Congress and prosecutors 
will try to create clarity, not uncertainty. Our legal system has a lot of catching up to do to work 
smoothly w'ith the rest of our lives. 

Copyright 2009 Dow' Jones & Company, Inc. All Rights Reserved 
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Crime and punishment in America 

Rough justice 

America locks up too many people, some for acts that should not even 
be criminal 

Jul 22nd 2010 



IN 2000 four Americans were charged \^'ith importing lobster tails in plastic bags rather than cardboard boxes, 
in violation of a Honduran regulation that Honduras no longer enforces. They had fallen foul of the Lacey Act. 
which bars Americans from breaking foreign rules when hunting or Rshing. The original intent was to prevent 
.Americans from. say. poaching elephants in Kenya. But it has been interpreted to mean that they must abide by 
every footling wildlife regulation on Barth. The lobstermcn had no idea they were breaking the law. Yet three of 
them got eight years apiece. Two are still in jail. 

America is different from the rest of the world in lots of ways, many of them good. One of the bad ones is its 
willingness to lock up its citizens (see our briefinu ). One American adult in 100 festers behind bars (with the 
rale rising to one in nine for young black men). Its imprisoned population, at 2.3m. exceeds that of 15 of its 
states. No other rich country is nearly as punitive as the Land of the Free. The rate of incarceration is a flOh of 
.America's level in Britain, a ninth in Germany and a twelfth in Japan. 
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Tougher than thou 

Some parts of America have long taken a tough, frontier attitude to justice. That tendency shai^pened around 
four decades ago as rising crime became an emotive political issue and voters took to backing politicians who 
promised to stamp on it. This created a ratchet effect: lawmakers who wish to sound tough must propose laws 
tougher than the ones that the last chap who wanted to sound tough proposed. When the crime rate falls, tough 
sentences are hailed as the cause, even when demography or other factors may matter more; when the rate rises 
tough sentences are demanded to solve the problem. As a result, America’s incarceration rate has quadrupled 
since 1970. 

Similar things have happened elsew’here. The incarceration rate in Britain has more than doubled, and that in 
Japan increased by half, over the period. But the trend has been sharper in America than in most of the rich 
world, and the disparity has grown. It is explained neither by a difference in criminality (the English are slightly 
more criminal than Americans, though less murderous), nor by the success of the policy: America’s violent- 
crime rate is higher than it was 40 years ago. 

Conservatives and liberals will always feud about the right level of punishment. Most Americans think that 
dangerous criminals, w'hich statistically usually means young men, should go to prison for long periods of time, 
especially for violent offences. Even by that standard, the extreme toughness of American laws, especially the 
ever broader classes of “criminals” affected by them, seems increasingly counteiproductive. 

Many states have mandatory minimum sentences, which remove judges’ discretion to show mercy, even when 
the circumstances of a case cry out for it. “Three strikes” laws, which w'ere at first used to put away persistently 
violent criminals for life, have in several states been applied to lesser offenders. The war on drugs has led to 
harsh sentences not just for dealing illegal drugs, but also for selling prescription drugs illegally, Peddling a 
handful can lead to a 15-year sentence. 

Muddle plays a large role, America imprisons people for technical violations of immigration laws, 
environmental standards and arcane business rules. So many federal rules cairy criminal penalties that experts 
struggle to count them. Many are incomprehensible. Few are ever repealed, though the Supreme Court recently 
pared back a law against depriving the public of “the intangible right of honest services”, which prosecutors 
loved because they could use it against almost anyone. Still, they have plenty of other weapons. By counting 
each e-mail sent by a white-collar wrongdoer as a separate case of w'ire frand, prosecutors can threaten him with 
a gargantuan sentence unless he confesses, or informs on his boss. The potential for injustice is obvious, 

As a result American prisons are now' packed not only with thugs and rapists but also with petty thieves, small- 
time drug dealers and criminals who, though scai'y when they were young and strong, are now too grey and 
aithritic to pose a threat. Some 200,000 inmates are over 50 — roughly as many as there were prisoners of all 
ages in 1970. Prison is an excellent way to keep dangerous criminals off the streets, but the more people you 
lock up, the less dangerous each extra prisoner is likely to be. And since prison is expensive — $50,000 per 
inmate per year in California — the cost of imprisoning criminals often far exceeds the benefits, in terms of 
crimes averted. 


Less punishment, less crime 

It does not have to be this w'ay. In the Netherlands, where the use of non-custodial sentences has grow'n, the 
prison population and the crime rate have both been falling (see article d Britain’s new' government is proposing 
to replace jail for lesser offenders w ith community w'ork. Some pai'ts of America are bucking the national trend. 
New York cut its incarceration rate by 1 5% between 1 997 and 2007, while reducing violent crime by 40%. This 
is w'elcome. but deeper reforms ai'e required. 
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America needs fewer and clearer laws, so that citizens do not need a law' degree to stay out of jail. Acts that can 
be regulated should not be criminalised. Prosecutors’ powers should be clipped; most white-collar suspects are 
not A1 Capone, and should not be treated as if they w'ere. Mandatory minimum sentencing law's should be 
repealed, or replaced with guidelines. The most dangerous criminals must be locked up, but states could try 
harder to reintegrate the softer cases into society, by encouraging them to study or w'ork and by ending the 
pointlessly vindictive gesture of not letting them vote. 

It seems odd that a country that rejoices in limiting die pow'er of the state should give so many draconian 
powers to its government, yet for the past 40 years American lawmakers have generally regarded selling to 
voters the idea of locking up few’er people as pohtical suicide. An era of budgetar y constraint, how ever, is as 
good a time as any to try. Sooner or later American voters will realise that their incarceration policies are unjust 
and inefficient; politicians w'ho point that out to them now' may, in the end, get some credit. 

LcaciC!:; 
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ilorkStafs 


November 24. 2009 

Right and Left Join Forces on Criminal Justice 

Bv ADAM LJFTAK 

WASHINGTON — In the next several months, the Supreme Courl will decide at least a half-dozen cases about 
the rights of people accused of crimes involving drugs, sex and corruption. Civil libeities groups and 
associations of defense lawyers have lined up on the side of the accused. 

But so have conseiwative, libertarian and business groups. Their briefs and public statements are signs of an 
emerging consensus on the right that the criminal justice system is an aspect of big government that must be 
contained. 

The development represents a sharp break with tough-on-crime policies associated wdth the Re publican Paitv 
since the Nixon administration. 

“It’s a remarkable phenomenon,” said Norman L. Reimer. executive director of the National Association of 
Criminal Defense Lawyers. “The left and the right have bent to the point w'here they are now^ in agreement on 
many issues, In the area of criminal justice, the whole idea of less government, less intrusion, less regulation has 
taken hold.” 

Edwin Meese III, who was known as a feivent supporter of law and ordeias attorney general in the Reagan 
administration, now spends much of his time criticizing what he calls the astounding nnmber and vagueness of 
federal criminal laws, 

Mr. Meese once referred to the American Civil Lihenies Union as part of the “criminals’ lobby.” These days, he 
said, “in terms of working with the A.C.L.U., if they want to join us, we’re happy to have them.” 

Dick Thornburgh, who succeeded Mr. Meese as attorney general under President Ronald Reaaan and stayed on 
under President George Bush, echoed that sentiment in Congressional testimony in July. 

“The problem of overcriminalization is tiuly one of those issues upon which a wide variety of constituencies 
can agree,” Mr. Thornburgh said. “Witness the broad and strong support from such varied groups as the 
Heritage Foundation , the Washington Legal Foundation, the National Association of Criminal Defense 
Lawyers, the A.B.A., the Cato Institute, the Federalist Society' and the A.C.L.U.” 

In an interview at the Heritage Foundation, a conserv'ative research group where he is a fellow', Mr. Meese said 
the “liberal ideas of extending the power of the state” w'ere to blame for an out-of-control criminal justice 
system. “Our tradition has alw'a)^s been,” he said, “to construe criminal law's narrow'ly to protect people from the 
pow'er of the state.” 

There are, the foundation says, more than 4,400 criminal offenses in the federal code, many of them lacking a 
requirement that prosecutors prove traditional kinds of criminal intent. 

“It’s a violation of federal law' to give a false w'eather report,” Mr. Meese said. “People get put in jail for 
importing lobsters.” 
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Such so-called overcriminalization is at the heart of the conservative critique of crime policy. The U.S. 

Chamber of Commerce made the point in a recent fiiend-of-the-court brief about a federal law often used to 
prosecute corporate executives and politicians. The law% which makes it a crime for officials to defraud their 
employers of '‘honest services.” is. the brief said, bodi “unintelligible” and “used to target a staggeringly broad 
swath of behavior.” 

The Supreme Court w'ill hear three cases concerning the honest-semces law this term, indicating an exceptional 
interest in the topic. 

Hari'ey A. Silverglate, a left-wing civil liberties lawyer in Boston, says he has been surprised and delighted by 
the reception that his new book, “Three felonies a Day: How' the feds Target the Innocent,” has gotten in 
conseiwative circles. (A Heritage foundation official offered diis reporter a copy.) 

The book argues that federal criminal law' is so comprehensive and vague that all Americans violate it eveiy 
day, meaning prosecutors can indict anyone at all. 

“Libertarians and the civil liberties left have always had some common ground on these issues,” said Radley 
Balko, a senior editor at Reason, a libertarian magazine. “The more vocal presence of conservatives on 
overcitminalization issues is really what’s new.” 

Several strands of conservatism have merged in objecting to aspects of the criminal Justice system. Some 
conservatives are suspicious of all government power, w'hile others insist that the federal government has been 
intruding into matters the Constitution i*esen-es to the states. 

In January, for instance, the Supreme Court will hear arguments in United States v. Comstock, about whether 
Congi'ess has the constitutional power to authorize the continued confinement of people convicted of sex crimes 
after they have completed their criminal sentences. 

Then there are conseivatives who worry’ about government seizure of private property said to have been used to 
facilitate crimes, an issue raised in Alvarez v. Smith, which was argued in October. 

“A joint on a yacht, and the whole thing is forfeited,” said Paul Cassell, a law- professor at the University of 
Utah and a former federal judge appointed by President George W. Bush . 

Some religious groups object to prison policies that appear’ to ignore the possibility of rehabilitation and 
redemption, and fiscal conseivatives are concerned about the cost of maintaining the w'orld’s largest prison 
population. 

“Conseivatives now’ recognize the economic consequences of a criminal justice leviathan,” said Erik Luna, a 
law professor at Washington and Lee University'. 

The roots of the conservative re-examination of crime policy might also be found in the jurisprudence of 
Justices -A-ntonin Scaiia and Clarence Thomas . The tw'O justices, joined by liberal colleagues, have said the 
original meaning of the Constitution required them to rule against the government in, among other areas, the 
rights of criminal defendants to confront witnesses. 

“Scaiia and Thomas are vanguards of an understanding by the modem right that its distmst of government 
extends all the w’ay to the criminal justice system,” said Douglas A. Berman, a law' professor at Ohio State 
University . 
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The court will hear another confrontation clause case, Briscoe v. Virgittia, in January. It is a sequel to a decision 
in June that prosecutors may not use crime lab reports without live testimony from the analysts who prepared 
them. 

The conseivative re-evaluation of crime policy is not universal, of course. Two notable exceptions to the trend, 
said Timothy Lynch, director of the Cato Institute's criminal justice project, are Chief Justice . John G. Roberts 
Jr. and Justice Samuel A. Aiiio Jr, 

“Roberts and Alito are coming down consistently on the side of the government in these criminal justice cases,” 
Mr. Lynch said. 

Some scholars are skeptical about conservatives’ timing and motives, noting that their voices are rising during a 
Democratic administration and amid demands for accountability for the economic crisis. 

“The Justice Department now acts as a kind of counieiweight to corporate power,” said Frank O. Bowman, a 
law professor at the university of .Missouri . “On the other side is an alliance between tw o strands of 
conseivative thinking, the libertarian point of view' and the corporate wing of the Republican Party.” 

Mr. Meese acknowiedged that the current climate was not the ideal one for his point of view. “We picked by 
accident a time,” he said, “when it was not a very popular topic in light of corporate frauds.” 
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@NEWS 

Girl Arrested For Eating in Subway 

Seventh Grader Gets Arrested for Eating in Subway 
Nov. 16 

A 12-yeai'-old girl found out the hard way thatthereLs no snacking allowed in the Washington, 
D.C. subway. 

Seventh-gi'ader Ansche Hedgepeth was handcuffed, booked and fingerprinted for eating French 
fries in a northw'est Washington subway station. 

Ansche told police she knew she wasnflt supposed to eat in the station but didn^t think she 
would get arrested. Ansche Hs mother Tracey Hedgepeth, w'ho has w'ritten a complaint letter to 
the Metro Transit Police Department, said police went too far. 

□ I canCt believe there isnDt a better way to teach kids a lesson, □ she said. DThe police treated 
her like a criminal. U 

But Metro Transit Police Chief Barry J. McDevitt is unapologetic about the girl Us arrest last 
month and others like it. 

n We really do believe in zero tolerance, n he said. 

Commuter complaints about unlaw'fiil eating on Metro cars and in stations led McDevitt to 
mount an undercover crackdown on violators. A dozen plainclothes officers cited or arrested 35 
people, 13 of them juveniles. Only one adult was an’ested. 

A Place Where Kids Go 

Ansche said the station in northwest Washington where she was nabbed is Ujust a place where a 
lot of kids go. ThereUs a hot dog stand and Cafe Med, where 1 bought my fries. U 

She said she took the elevator to the station with a friend. As the pair passed the station kiosk, a 
man stepped in front of Ansche. 

□ He said: “Put down your fries. Put down your book bag,n fr Ansche said. BThey searched 
my book bag and searched me. They asked me if I have any drugs or alcohol. □ 

Ansche said she has never been asked those questions or searched like that before. □! was 
embanassed. I told my friend to call my mom, but I didn Jt tell anybody else.L she said. 
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She said she never talked to the officer, althougli Metro police insist that she was asked whether 
she knew eating was against the law and that she said she did. They said anyone who doesn Jt 
know about the law usually is given a warning first. 

Signs warning that it is illegal to eat or drink on the cars and in the stations are posted in the 
Metro system. 

She was taken to the detention center, where she was checked in, fingeiprinted and held for her 
parents to pick her up. 

If Ansche had been an adult, she simply would have received citations for fines up to $300. But 
juveniles who commit criminal offenses in the District of Columbia must be taken into custody, 
McDevitt said. 

It is department policy to handcuff anyone who is arrested, no matter the age, he said. 

In 1987, Iran-contra figure Fawn Hall was given a $10 fine for eating a banana in the Metro 
Center subway station. She was not ai'rested. 

ABCNEWS Radio and the .Associated Piess contiibuted to this report. 

Copyright O 2010 .ABC News Internet Ventures 



225 


OVERCRIM1NA1.I7.ATION IN THE PUBLIC EYE 


Bv Ivan Dominguex, NACDT. Asst. Dir. Public Affeirs & Communication 


Overview 

1 'ederal overcriminalization of conduct in the United States is not just a problem tor tliose 
caught up in its net. It has become something of a spectacle--on display across the countn- and 
around the world. Indeed, just two "weeks ago, July 22, 2010, the cover of one ot the world’s most 
respected news magazines, The Ei,vnomLft, was “Why America Locks Up Too Many People.” 
Inside, there "were two stories— tlae first featured die story of George Norris who, as described 
below, was one of two overcriminalization victims who testified before die House Crime 
Subcommittee’s Overcriminalization hearing in July 2009 ( “Too many laws, too many prisoners: 

America locks up too many people, some for acts that should not even be criminar b (copies 
attached as “Economist Article l.pdf’ and “Economist i\rdcle 2.pdf’). 


July 2009 Overcriminalization Hearing Before House Crime Subcommittee 

Togetherwidi Subcommittee staff, NACDL and The Heritage Foundation played a key role 
in a diverse coalition of organizations that worked together to bring about tlie July 2009 liearing on 
“Over-criminalization of Conduct and Over-1 'ederalization of Criminal Law” before the U.S. House 
of Representatives Crime, 'I'crrorism, and I lomcland Security Subcommittee (Chairman Scott, O- 
Va.). The coalition included the American Bar zAssociation, Americ^m Cavil Liberties Union, Cato 
Institute, Constitution Project, Federalist Society, and Washington T.egal Foundation. 

iVmoiig the witnesses who testified during the July 2009 hearing were two victims of 
ovcrcnminalization. Krister Evertson is an entrepreneur and inventor who was acquitted tor failing 
to add the correct sticker to his otherwise properly shipped UPS package containing raw sodium. 

(While he had checked the UPS ground option on the shipping form, apparently UPS “ground” in 
Fact ships from Alaska by air, and unbekno^^mst to him the package therefore required a special 
sticker.) Immediately after having survived that prosecution, Evertson was charged and ultimately 
convicted, under the Resource Conservation and Recovery Act (RCRA), of illegally transporting and 
disposing of potentially hazardous tuel-cell materials, when all he actually did was move the material 
just one-halt mile trom his home in seiiled steel drums to a safe storage facility tor future use. Kiithy 
Norris also testified at the July 2009 hearing. She is the wife of George Norris, a retiree who pled 
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guilri’ To p'aperwork-relared ch<irges in connection witii rhe importation ot legal orchids to the 
United States. Both Evertson and Norris served significant time in federal prison tor their “crimes.” 

Not only was this hearing before a standing-room only crowd, but it brought public and 
media attention to this critical issue. Indeed, both of the victims who were brought before the 
subcommittee to testify have had their stories told, and retold, in media throughout the country, and 
beyond (.iw iiconomsl cover storv’ featuring Air. Norris’s story— coincidentally issued on the one year 
anniversary of tlie Crime Subcommittee’s Overcriminalization hearing at which he testified). 
Attached is a list of more than .^0 sources that have published stories concerning one or both of the 
ovcrcriminalization victims who testified before the Crime Subcommittee (list attached as “source 
list — ovcrcrim victims.pdf’). Attached please also find rcprcscntativestorics/cditorials/opinion 
pieces about overcriminalization and one or both of tlie victims who testified in July 2009 from 'i'be. 
'Economist^ Examiner, Houston Chfvnuie, NewHami R^istet'y New York Times, Ih?// Call, and Washington 
'Times (copies attached as “Representative Stories_()vercriminalization and Witnesses. pdf’). 

Politically Diverse Coalition Combating Overcriminalization 

As detailed above, important and influential groups from across the political spectnim have 
coalesced around this issue, and not just for stand-alone events like the July 2009 hearing before the 
House Crime Sul)committee. We are working together evert* day, researching and reporting on the 
problem, educating our constituencies and the public, and answering the questions of an increasingly 
interested media. Indeed, just last fall, on November 24, 2009, the New York Times ran a front page 
story “Ri g-ht and T..eft Join Forces on Cfiminal yiisticc .” by Adam Liptak (copy attached as “New 
York '1 'imes h'ront Pagc.pdf’). d'hc article quotes former attorneys general d'hortiburgh and Mcese 
on the problems of overcriminalization. NACDL Executive Director Norman Reimer captured the 

significance; of die broad and growing coalition, “It’s a remarkable phenomenon The left and the 

right have bent to the point where they are now in agreement on many issues. In the area of 
criminal justice, tlac whole idea of less government, less intrusion, less regulation has taken hold.” 
And former Attorney (-Teneral Richard Thornburgh was quoted in this story making the point as 
well: “The problem ot overcriminalization is truly one of those issues upon which a wide variety of 
constituencies can agree. . .. Witness the broad and strong support from such varied groups as the 
Heritage Foundation, the Washington Legal Foundation, the National Association of Uriminal 
Defense 1 .awyers, the A.B. A., the Cato Institute, the Federalist Society and the A.C.l -.U.” Adam 
Liptalds piece was reprinted in multiple newspapers across the country. 
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Significant Scholarship on Overcrimmahzation 

2009 saw the release of K'ACDL member and civil rights attorney Harvey Silverglate’s book 
Three Felonies a Day: How the Feds Target the Innocent, to wide acclaim. Appearing on numerous 
panels around the country, including testimony before ('ongress, to public radio and the pages of 
the Wall Street ]onrnal^ Silvcrglatc’s in-depth research brought further attention to the problem of 
federal overcriminalization. L. C Jordon (Tovitz’s piece in the Wall Sired journaL “ You Commit 
Three Felonies a Day: Laws have become too vague and the concept of intent has 
disappeared .” (copy attached as “Wall Street Journal Op-ed.pdf ’) brought the problem to the 
attention of millions of Journal readers and opinion makers. Discussing Silvcrglatc’s work, Crovitz 
points out that “Under the Hnglish common law wc inherited, a crime requires intent. This 
protection is disappearing in the U.S.” Several months later, NACDL and tlie Heritage toundation 
released their groundbreaking report on axactly that subject in a joint press conference on Capitol 
Hill with Rep. Bobby Scott (D-VA) and Rep. Louie (Tohmert (R-TX), commemorating Law Day 
2010 . 

Tn just the month following tlie release of the N’ACDL/Hcritagc groundbreaking report, 
Meltwater News showed approximately 300 stories in tlie media discussing this important project. 

Krorn the moment the story hit the wires and the report was released, news outlets around the 
nation took note. From the San Di&^o Union Tribune to the Cleveland PUnn Dealenmd from the StaUlt 
Vost-lntelUgmcerXo the fioston Globe^ people across the land learned about how Congress is eroding the 
criminal intent requirement in the federal law. The news made its way across the political spectaim 
in tlie blogosphere, reaching from Salon.cor/i tend the Ih^ington through to FmKipublic.com. Both 
Forbes and the Nabonal Wimv covered it. It was also reported by dozens of television and radio 
stations. It prompted a supportive editorial about Congress’s “dangerous path” in tlae Las 1- 'egas 
Rei'ieiv-Jouinal, and Marcia Coyle wrote about it for the FI ational ] xin> Journal Tn sum, the media 
clearly recognized both the import of this report and the newsworthiness of the coalition that made 
It possible, as both observations were repeatedly reflected in die reporting. Attached is a list of 
hundreds of news organizations, blogs and the like that covered this report for their readers (list 
attached as “Story Sources_Widaoiit Intent Reportpdf”), as well as dae text ot some representative 
stories/editorials/opinion pieces from the .Associated Press (reprinted coast-to-coa.st), 
Fredrickburg.com, Las Uegas Kema^' Journal, Sentencing Law and Policy Blog, I 'he Bulletin (PA), and 
the White Collar Crime Prof Blog (copies attached as “Representative Stories_Without Intent 
Report.pdf’) 
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In addition to wide md Favomfile coverage ol this report and the unexpected coalition that 
produced it, copies of the report have been distributed tliroughout Congress aiad are being sent to 
federal judges, federal public defenders. Sentencing Commissioners, interested organisations, 
corporate offices, and lobbpsts throughout the nation. 

In addition to Silvcrglatc’s book and the NACDjyi Icritagc mens rea report, you arc also 
surely aware of the recently released Heritiige Book, One Nation Under ^\rresr. edited by Paul 
Rosenzweig and Brian Walsh. (1 suspect Briiin can provide information about media coverage of 
that book’s release and the interest it has garnered across the political spectrum.) Smaller pieces 
from all of tlac ovcrcrimiiialhation coalition groups regarding all manner of ovcrcrindnaliaation 
topics have appeared in places too numerous to mention in this report. 

Conclusion 

Even with the highest incarceration rate in the entire world, the United States cannot claim 
to have anj^vhere near the safest society on earth. Indeed, tlie facts are to tlie contrary. And on one 
important source of this problem— Congress’s ovcrcriminali7:ation of conduct and over- 
federalization of crime— diverse and intluenti<il organizations around tlie nation iire working togetlier 
and bringing ever greater public and media a.ttcntion to a problem that Congress is fully ctTipowered 
to solve. With a groundswell of liipartisan organizational and grassroots support, this area is ripe for 
Congressional attention and decisive action. 
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Report: Congress Malces Too Many Vague Laws Page 1 of 2 

@NEWS 


Report: Congress Makes Too Many Vague Laws 

Unlikely partners on crime say Congress fails to give fair notice of criminal conduct 
By MARK SHERMAN 

The Associated Press 
WASHINGTON 

A conservative think tank and criminal defense lawyers are forming an unusual 
alliance to try to get Congress to quit writing criminal laws so loosely that they 
subject irmocent people to unjust prosecution and prison, 

A new study by the Heritage Foundation and the National Association of 
Criminal Defense Lawyers finds that nearly two dozen federal laws enacted in 
2005 and 2006 to combat nonviolent crime lack an adequate provision that 
someone accused of violating the laws must have had a "guilty mind," or 
criminal intent. 

"It is a fundamental principle of criminal law that, before criminal punishment 
can be imposed, the government must prove both a guilty act and a guilty mind," 
the groups said in the report. 

Even when Congress includes a "guilty mind" provision in a law, "it is often so 
weak that it does not protect defendants from punishment for making honest 
mistakes," or committing minor transgressions, the report said. 

The Supreme Court is reviewing three cases involving prosecution under a 
federal fraud statute that .lustice Antonin Scalia has described as a potent tool in 
the hands of "headline-grabbing prosecutors" in pursuit of behavior that may be 
unappealing or ethically questionable, but not necessarily criminal. 

Scalia said the law Is so vague it could be employed against a mayor for using 
political clout to get a good table at a restaurant or a salaried employee who 
phones in sick to go to a ballgame. 


http://abcnews. go. coni/^print?id=l 0546940 


12/8/2010 
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Report: Congress Malces Too Many Vague Laws 


Page 2 of 2 


Rep. Bobby Scott, D-Va., chairman of the House Crime, Terrorism and 
Homeland Security Subcommittee, said too many bills get through Congress 
without enough study or refinement. 

"You can't prosecute somebody for something they didn't know was a crime," 
Scott said. He and Rep. Louie Gohmert, R-Texas, the senior Republican on the 
panel, held a hearing on the issue last year. 

Among examples of the problem, the Paid Family and Medical Leave Act of 
2005 makes it a crime to include false statements in an application for leave and 
could be applied to simple mistakes, such as a woman entering the wrong year 
when asked for her hiring date, the report said. 

Heritage and the defense lawyers say lawmakers can take a few steps to improve 
matters, including requiring the House and Senate judiciary committees to 
review all proposed criminal laws and writing into law that defendants should get 
the benefit of the doubt when laws are not written clearly. 

Copyright 2010 The Associated Press. All rights resei'ved. This material may not 
be published, broadcast, rewritten, or redistributed. 

Copyright © 2010 ABC News Internet Ventures 


http://abcnews. go. corrL^print?id=l 0546940 
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Congressional Hearing 

“Reining in Overcriminalization: Assessing the Problems, 
Proposing Solutions” 

MEDIA KIT 

Subcommittee on Crime, Terrorism, and Homeland Security 
Committee on the Judiciary U.S. House of Representatives 

Tuesday, September 28, 2010, at 3:00 p.m. 

Rayburn House OfHce Building, Room 2141 


Or ganizations Supporting the Need for Congressional Hearings on Overcriminalization 

y^Xmerican Bar yAssoctarion (AB,^) 

Nmerican Chnl Liberries Union (/XCJ.U) 

Constitution Project 

Families Against Mandator)- IVlinimums (FANIAI) 

Ivlanhattan Institute 

National I'ederation of Independent Business (Nl lB) 

National /Xssociation of Criminal Defense Lawyers (N.ACDI.) 

The Heritage Foundation 

For media or other information \'isit, www.nacdl.ofg/oveiTfimhearing . or contact: 

Matt Streit Ivan Dominguez Lindsay Young Craig 

(202) 608-6156 (202) 872-8600 ext. 262 (202) 599-7000 

mattheu'.streit^heritagc.ofg ivan?S''nacdl.org lvojang.craig@maT)hattan-mslitjite.org 




Congressional Hearing on the Problems of Overeriminalization 
and Reform Proposals 

Subcommittee on Crime, Terrorism, and Homeland Security 
Committee on the Judiciary 
U.S. House of Representatives 

September 28, 2010 

Rayburn House Office Building, Room 2141 
3:00 p.m. 


Capitol Hill Media Packet Content List 

(All items available online are hyperlinked below) 


Executive Summary 

Overeriminalization Victim Witness Information 


Tab 1 - The ** Without Intent” Report - Without Intent: How Consress Is 
Eroding the Criminal Intent Requirement in Federal Law 

• Copy of the *'^ \Yithout Intenf’ Renort (included in front sleeve of media packet) 

• W ithout Intent Fact Sheet by Brian Walsh & Tiffany Joslyn - The Heritage 
Foundation and National Assoeiation of Criminal Defense Lawyers 

• Report: Congress Makes Too Many ^^agiie Laws by Mark Shemian -AP 

• The Criminal Intent Report: Congress IVIust Justify New^ CrtniinalizatioFi bv 

Brian Walsh - The Heritage Foundation 


Media Kit: Table of Contents 
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Tab 2 - Overcriminalization Op-Eds and News Articles 

• l oo Many Laws to Keep Straight - One Nation Under Arrest: How Crazy 
Laws^ Rogue Frosecolors, and Activist Judges Threaten Your Liberty by 
Roger Lott - The Washington Times - 8/17/10 

• Crime and Punishment sn America: Rough Justice - Tl'ie Economist - 7/22/ 1 0 

• Rough Justice in America: Too Many Laws, Too Many Prisoners — V'le 
Economist - 7/22/10 

• Attacks on Freedom by John Stossel - EfnmanEvenls.com - 7/14/10 

• Overcriminalization Makes a Joke of Justice by Jay Ambrose - The 
Washington Examiner - 6/30/10 

• The Criminalization of Business by Douglas Smith - Eie American Spectator - 

6/16/10 

• Overzealotis Laws Fill Prisons and Jails by Edwin Meese - Daytona Beach 
News-Journal Online - 4/26/10 

• Court Late to Rescue Americans from Qvcrcriminalization by Marie Gryphon 

-Roll Call - 12/11/09 

• Right and Left Join Forces on Crlmmal T.aw by Adam Liptak - The NeM- York 
Times - 1 1/24/09 

• Criminalizing Everyone by Brian Walsh - The Washington Times - 10/5/09 

• You Commit Three Felonies Per Day by L. Gordon Crovitz - The Wall Street 
Journal - 9 27 09 


Greenberg’s Settlements Spitzer’s Folly by James Copland - Eorhes.com - 

8/26/09 

Are You a Federal Crimmal? by J.P. Donlon - ChieJExecuiive.nei 


Media Kit: Table of Contents 
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Tab 3 - Selected Case Studies in Overcriminalization 

• Case Study: McNab v. United Suites - Hie Heriiage Fomidalion 

• How One Good Man’s intentions l ook Him from a Fuel Cell to a Jail Ceil by 
QuinHillyer- The Washington Examiner 

• Eco-Invcntor Wins Victory in Federal Court Case by Quin Hillyer - The 
Washington Examiner 

• Woe to the Man Who Beats Federal Prosecutors by Quin Hillyer - The 
Washington Examiner 

• The Unlikely Orchid Smug&ler; A Case Study in Overcriminalization by 

Andrew Grossman - The Heritage T'oimdation 

• U.S. V. King: Ifs Time for Some Prosecutorial Restraint by Richard Samp - 
Eorhes. com 


Tab 4 - Additional Scholarship on Overcriminaiization 

• The Financial Reform Act: A Windfall for Overcriminalizabon, A Case for 

Reforni — National Association of Criminal Defense Lenvyers- 6/28/1 0 

• The Explosion of the Criminal Law and Its Cost to Individuals^ Economic 
Omoortunitv. and Society by William R. Maurer and David Malmstrom - The 
Federalist Society’ - 1/25/2010 

• Timeline: The Federal Erosion of Bushiess Civil Liberlics - Washington Legal 
I'oimdation - 20 1 0 edition 

• Mens Rea in the Criminal T.aw: Current Trends by Marie Gryphon - The 
Federalist Society - 12/4/09 

• It*s a Crime?: Flaws in Federal Statutes TliatPmiish Sriiiidard Business 

Practice by Marie Gryphon - The Manhattan Institute - 12/09 

• Enacting Principled, NoiiDartisiin Criminal-Law Reform: A Memo to 
President Obama by Brian Walsh - The Heritage Foundation - 1/9/09 

• Mens Rea Requirement: A Critical Casualty^ of Overcnminalizatioii by John 
Hasnas - Washington Legal Foundation - 12/12/08 


Media Kit: Table of Contents 






235 


• Sufficieistiv Armed: I he Federal Toolbox for Punishing CriminalilY in the 
SubiDrime Market by Stephanie Martz and Tiffany Joi\yn - National Associalion 
of Criminal Defense Lawyers - \ 0/19/08 

• Reforming Corporate Criminal Liability £o Proniote Responsible Corporate 
Behavior by Andrew Weissman, Eichard Zie^er, Luke McLoughlin, and Joseph 
McFadden- U.S. Chamber Institute for Legal Reform - 10/08 

• No Retreat Now: The Long Fight to the Protect Attornev-CHent Relationshio 
Against Aggressive Prosecutors Can Oiiiy End with Legislation by Brian 
Walsh and Stephanie Martz - I.egal Times - 9/1/08 

• A Very Brief History of the Criminalization of Everything by Stephanie Martz 
& Ivan Dominguez - National Association of Criminal Defense I.awyers - 9/08 

• Doing Violence to the Law: The Over-Federalization of Crime by Brian 

Federal Sentencing Reporter - 6/08 


Tab 5 - General Listing of Media Coverage on Overcriminalization 

• Media Outlets Covering the “Without Intent” Report 


Tab 6 - Additional Overcriminalization Materials 


• Additional Overcriminalization Materials Available 
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Overcriininalization: Assessing the Problems, Proposing Solutions 


WHAT IS OVERCRIMINALIZATION? 

Tn its current state, the federal criminal justice system frequently prosecutes "crimes’" and imposes 
sentences that are not based on sound principles of justice. Many of tlie approximately 4,450 criminal 
offenses in the U.S. Code arc poorly defined, lack criminal-intent requirements that arc sufficient to 
protect the innocent, and arc difficult or impossible to connect to notions of moral wrongdoing. The 
estimated 300.000 federal regulations (in the Code of Federal Regulations) that ma}' be enforced with 
criminal penalties include an even greater number of these same flaws. 

The result? hinocent people caught in heartbreaking. Kafkaesque tales of conviction, imprisomiient for 
persons who made mistakes but had no criminal intent, sentences that arc far out of proportion with the 
WTongfnlness of the "crime," and imnecessary' prosecutions that w^aste judicial resources. The tragedy for 
some citizens, and specter of tragedy for the rest of us. is that our liberties are at tlie mercy of the law's of 
probability and the idiosyncratic charging decisions of prosecutors. Almost anyone can be prosecuted 
and convicted under one of the tens of thousands of federal criminal offenses, and it is happening to more 
and more unsuspecting Americans each }'ear, Unbridled lawmaking and enforcement tliat is not tethered 
to this nation's founding principles does not well serve its citizens or America's future. 

On Tuesday, September 28, 2010, the Subcommittee on Crime, Terrorism, and Homeland Security 
of the House Judiciary Committee will take the next step toward principled criminal justice reform 
when it holds a bipartisan hearing entitled ‘^Overcriminalization: Assessing the Problems, 
Proposing Solntions.” Chairman Robert “Bobby” Scott (D-VA) and Ranking Member Louie 
Gohmert (R-TX) will convene the hearing at 3:00 p.m. in Room 2141 of the Rayburn House Office 
Building. We encourage you to attend this hearing and support the growing effort to enact sensible 
federal criminal law reforms. 

WHY IS OVERCRTMINALTZATTON A MAJOR PROBLEM? 

Ovcrcriminalization threatens the civil liberties of respectable, hard-working individuals and burdens 
America’s economic growtli and future. 

> Creating "crimes" that are overly complex and niunerous and that punish conduct that evokes no 
sense of moral wrong makes ever}' law'-abiding American vulnerable to losing his liberty even 
when he does not know- that he has violated a law. Our criminal laws have become a trap for the 
unwarv' and unfairly punish imiocent mistakes. 

> It is a core principle of the American system of justice that no one should be subjected to criminal 
prosecution unless tliey intentionally engage in inherently wrongful conduct or conduct tliat tliey 
know to be unlawful. Only in such circumstances is a person trul\ blameworthy and deserving of 
the harsh sanctions associated with criminal punishment. Yet in recent decades Congress has 
enacted scores of fundaiuentally flawed criminal statutes tliat lack adequate crimmal intent {mem 
rea) protection for innocent actors. The average American is thus left without protection from the 
unprincipled proliferation of vague and overbroad criminal offenses. 

> Needless prosecutions arc a drain on our economy and cause people to lose jobs. Even when a 
target is ultimately foimd to be innocent (c.g.. now dcfimct international accounting firm Arthur 
Andersen), the negative economic effects are long lasting. 
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> Overcriininalization has resulted in unnecessary incarceration in situations where society would 
be better served by exacting a civil penalty - the legal sanction that was far more common before 
Congress began its out-of-control creation of new crimes. 

> When taxpayer money is sapped by a criminal justice system full of vague and overlapping laws, 
valuable resources are wasted on unnecessary’ and repetitive court proceedings. 

> An over-expansive criminal justice system damages America by discouraging business 
investment and job creation both inside and outside the U.S. Business owners of all sizes rightly 
consider vague and burdensome criminal laws a threat to a company's growth, and as a result, 
often choose places of business overseas. The current legal framework thus inhibits lawful 
business risk-taking and stifles creativity and innovation witliout any marked societal benefit. 

HOW WIDELY RECOGNIZED IS THE PROBLEM? 

Those caught in the net of overcriminalization of conduct in the United States are no longer the only ones 
who recognize its dangers. Overcriminalization is becoming a well-loiown problem - on display in media 
outlets across the country and around die world. 

Late last fall, the New York Times ran a front-page story by Adam Liptak entitled "Riglit and Left Join 
Forces on Criminal Justice," highligliting tlie cooperation of a broad coalition of left-leaning and right- 
leaning organizations on the subject of criminal justice rcfonn. Tlic New York Times article specifically 
noted the work of many members of this coalition, which includes the National Association of Criminal 
Defense Lawyers (NACDL), Tlie Heritage Foundation, American Bar Association (ABA), American 
Civil Liberties Union (ACLU). Cato Institute. Families Against Mandatory Minimums (FAMM), 
Federalist Society, Manhattan Institute, and Washington Legal Foimdation. The coalition has built a non- 
partisan working group dedicated to advancing a reform agenda promoting less government, less 
criminalization, and less regulation. 

In July of this year, the cover of one of the world's most respected news magazines. The Economisl, 
analyzed “Why America Locks Up Too Many People." Inside, two articles addressed the issue of 
overcriminalization. The cover article featured George Norris, who was one of two overcriminalization 
victims whose stories were featured during the July 2009 hearing on overcriminalization before the House 
Subcommittee on Crime, Terrorism, and Homeland Security. 

The July 2009 hearing ( http://iudieiarx .house-gov/hearings/hear 090722 2,htinl ) was supported by- 
members of the coalition and brought public interest and media attention to the critical issues of 
overcriminalization and the over-federalization of crime. Details concerning media coverage of the 2009 
hearing have been included in this media packet. 

Over the last two years, members and allies of tliis coalition have produced well-researched and well- 
rcccivcd publications on overcriminalization. Civil rights attonicy and long-time ACLU member Harvey 
Silverglatc published his widely acclaimed book, THREE FELONIES A DAY; HOW THE FEDS TARGET THE 
Innocent, which resulted in radio coverage and follow-on pieces such as Gordon Crovitz's review in the 
Wall Slreel Journal proclaiming that criminal law' has “become too vague and the concept of [criminal] 
intent has disappeared." 

Both the Washington Legal Foundation (WLF) and Manhattan Institute released major reports. W'LF's 
“Federal Erosion of Business Civil Liberties" is a comprehensive study of the often unnecessary’ 
expansion of regulatory crimes and the degradation of various protections against unjust criminal 
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prosecution and punishment for both employees and employers. Marie Giy-phon's report for the 
Manhattan Institute focuses on tlie flaws in federal criminal law' tliat have led to the punishment of 
conduct that many criminal defendants are not likely to have known was prohibited. In addition, the 
Federalist Society published papers on tlie erosion of criminal-intent requirements, vicarious criminal 
liability, and the costs of overcriminalization to individuals and economic opportunity. 

In the wake of these publications. Heritage and NACDL released tlieir groundbreaking report, "Without 
Intent: How Congress Is Eroding the Criminal Intent Requirement in Federal Law In a rare Washington 
event - a bipartisan press conference in the U S. Capitol - Reps. Bobby Scott (D-VA) and Louie Gohinert 
(R-TX) introduced and lauded the report and the imusual collaboration that produced it. The report and 
its announcements also earned an exclusive story-' by the Assoclaled Press's Mark Shennan ("Report: 
Congress Makes Too Many Vague Laws'’). 

As soon as the AP story^ hit the wires, news outlets arauid the nation took note of the report and the Lcfl- 
Right coalition pursuing criminal-law reform. According to the Meltwater News service, in the 30 days 
following tlie report's release, approximately 300 stories in the media discussed tliis important report. 
From the San Diego Union-Tnhune and Sealllc Fosi-lnielligencer to the Cleveland Plain-Dealer and 
Boston Globe, newspapers across the coimtry^ reported that Congress has been eroding the criminal intent 
requirement m federal law, as did dozens of local television and radio stations. The report also earned 
coverage throughout the Internet and political blogosphere, including on popular websites ranging from 
Salon.com and the Huffmgton Post to FreeRepublic.com and National Review Online. 

(A list of the news organizations, blogs, and other media sites covering the "Without Intent" report has 
been included in this media packet. Tlie list succinctly illustrates tliat extent of tlie national media 
attention to concerning the overcriminalization problem and the unique Left-Right coalition organized to 
fight it.) 

The Heritage Foundation's March 2010 book, ONE Natton UNDER ARREST, has also gamered 
widespread reporting by television, radio, and print media. It highlights the case studies of almost two 
dozen overcriminalization victims. ONE NATION UNDER ARREST was the subject of John Stossel's 
primetime show on the Fox Business Channel, which aired tw-o dozen times in July, August, and 
September and is currenth- being highlighted by nationally syndicated radio host Marc Levin. It has 
received favorable review's from The Washington Times, Pittsburgh Tribune-Review-, and other media 
outlets. 

This widespread national media attention is a result of tlie American public's grow'ing concern over the 
current state of federal criminal law. Liberals, conservatives, and libertarians alike view the unchecked 
growth of criminal law and the erosion of criminal-intent protections as a frightening abandonment of 
essential civil liberties. As such, there is a groundswell of support for principled, bipartisan action to 
quell the problems of overcriminalization, 

WHAT CAN BE DONE TO FIX THE PROBLEMS? 

The recently published "Without Intent" report proposes a number of principled ideas for addressing the 
problem of overcriminalization, preventing the erosion of the criminal intent requirement, and effectively 
rcfomiing the federal criminal justice system. Based upon the findings of the report, Congress should 
consider: 

> Providing detailed w'rittcn justification for and analysis of all new federal criminalization. 
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> Codifying the common law's venerable Rule of Lenity, which grants defendants tlie benefit of the 
doubt when Congress fails to legislate in a clear mamier, 

> Enacting default rules of mterpretation ensuring that guilty-mind {mem rea) requirements are 
adequate to protect against unjust conviction. 

> Requiring adequate judiciary committee oversiglit of every bill proposing criminal offenses or 
penalties. 

> Redoubling efforts to draft every-’ federal criminal offense with clarity and precision. 

WHAT IS CONGRESS DOING TO ADDRESS THE PROBLEM? 

In light of the convoluted state of our criminal justice system and the bipartisan outcry^ from average 
voters, opinion leaders, and policy organizations. Congress has begun to hear the call for more 
responsible criminal lawmaking and adherence to the fundamental American traditions of liberty’ and 
justice. Last year’s hearing on overcriminalization represented a congressional first step toward 
acknowledging the overarching problem. 

The dangerous, convoluted state of federal criminal law has spurred a concerted outcry among a large and 
growing contingent of organizations and opinion leaders. These groups and individuals have been calling 
on Congress to pass laws in a responsible mamier that adheres to the fundamental traditions of liberty and 
justice. The House Judiciary Committee’s Subcommittee on Crime, Terrorism, and Homeland 
Security (Chairman Robert “Bobby” Scott (D-VA) and Ranking Member Louie Gohmert (R-TX)) 
will hold a hearing entitled “Overcriminalization: Assessing the Problems, Proposing Solutions” on 
Tuesday, September 28th, 2010 at 3:00 p.m. in Room 2141 of the Rayburn House Office Building. 
We ask that you attend this hearing and support our effort to see federal criminal law sensibly 
reformed. 


EXPECTED HEARING WITNESSES 

> Abner Schocnwcttcr. Overcriminalization victim 
'r Bobby Unscr, Overcriminalization victim 

> Jim Lavine, President. National Association oj Criminal Defense Lawyers (NACDL) 

> Ellen Podgor, LeRoy Highbaugh. Sr.. Research Chair and Professor of Lav', Stetson University 
College of Law 

> Stephen Smith, Professor. University of Notre Dame Law School 

> Brian Walsh, Senior Legal Research Fellow. The Heritage Foundation 

> Andrew Weissmann, Partner, Jenner cC Block. LLP, and former Director. Department of Justice 
- Enron Task Force 
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Abner Schoenwetter - Overcriminalization Victim 

Subcommittee on Crime, Terrorism, and Homeland Security - September 28, 2010 

At the age of 64. Abner (' Abbie") Schoenwetter is tning to start his life over again. He has been 
serving an 8-year sentence in federal prison for a seafood sales transaction. According to the U.S. 
government, a lobster catch Abbic had agreed to purchase violated three Honduran administrative 
regulations. Tlie Honduran government filed a legal brief stating that the three regulations were 
invalid and unenforceable against Abbic and the three other persons charged by the U.S. in the 
case. The Attorney General of Honduras wrote to the U.S. Attorney General certifying that this 
was correct. How is it then that this hard-working small businessman with no criminal history 
was convicted of multiple felonies and senteneed to 97 months in federal prison? 

• Abbie was a Florida seafood importer and distributer who occasionally bought lobster tails 
gathered in the \vaters of tlie Caribbean near Honduras. 

• In February' 1999, the National Marine Fisheries Service (NMFS) received a fax about a 
cargo vessel bound for Alabama. It alleged that the vessel's lobster catch was in violation of 
Honduran regulations. Tlie anonymous tipster claimed that the lobsters were undersized and 
in plastic bags, not cardboard boxes, as supposedly required by Honduran regulations. 

• The NMFS seized the shipment under the Lacey Act, which makes it a federal crime to 
violate any fish or wildlife law- or regulation of any nation on earth. The lobsters were to be 
bought and distributed by Abbic and other Americans. 

• After the seizure, federal officials spent several months scouring Honduran law to find a basis 
for criminal charges. The theory' they- came up with was that the lobster catch violated three 
obscure Honduran administrative regulations (1) requiring seafood to be exported in 
cardboard boxes. (2) prohibiting haiv csting lobsters with tails shorter than a specified length, 
and (3) prohibiting the destruction or haiv'esting of eggs or offspring of aquatic species. 

• In November 2000, a federal jury- found Abbic and his co-defendants guilty' of multiple 
counts related to violations of the Lacey Act. all premised on violations of the invalid 
Honduran regulations. 

• In June 2002, the Honduran government filed a brief supporting Abbie and his co-defendants' 
appeal. The brief stated the following about Honduran law: (I) the size regulation at issue 
was void ah iniHo and had no legal bearing on die case whatsoever, (2) the packaging 
regulation at issue had been repealed in 1 995 and therefore was not in effect during the period 
of alleged criminal activity', and (3) the cgg-haiv'csting regulation at issue never prohibited 
the purported activity of the co-defendants and had no legal effect because of its retroactive 
repeal. 

• Despite the protests of the Honduran government, the appeals court affirmed the convictions. 
An April 2003 letter from the Attorney General of Honduras criticized this decision and 
reasserted the invalidity' of the regulations that served as the basis for Abbic's conviction. 

Abbie was released on probation on August 27, 2010. But diroughout his incarceration, Abbie's 
wife and their three children have suffered extensive stress-related illnesses and have lived on the 
edge of bankruptcy'. They never thought such things could happen in America. 
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Robert “Bobby” Unser- Overcriminalization Victim 

Subcommittee on Crime, Terrorism, and Homeland Security - September 28, 2010 

Three-time Indianapolis 500 winner Bobby Unser has been an avid adventurer and outdoorsman 
all his life. But never did he think that his love for the outdoors would land him on a path to 
being deemed a federal criminal. Since his retirement from competitive auto racing. Bobby has 
spent much of his time in and around the mountains of northern New Mexico and southern 
Colorado. In December 1996, he and a friend got lost in those mountains while snowmobiling 
and nearly died, but Bobby's resourcefulness and determination saved his friend's life. Bobby 
suffered dehydration and frostbite and had to be hospitalized. After returning home, Unser soon 
learned that he faced a possible S5000 fine and up to six months imprisonment. How is it that 
someone who nearly lost his life in a blizzard suddenly became the target of federal prosecution? 

• Just before Christmas, Bobby Unser and his friend got caught in a 50 to 70 mile an hour 
groimd blizzard that came up suddenly while they were lawfully snow^mobiling in permitted 
areas of a mountainous national forest just north of the Colorado-New' Mexico border. 

• With very little visibility^ in the blizzard. Bobby and his friend quickly got lost and 
disoriented. Wlien the snowmobiles got stuck and broke down, the two men were forced to 
abandon tlieir sleds and dig a snow cave for shelter to survive the first night. Tliey spent the 
following day and night trekking through deep snow in 2()-below' temperatures before finally 
reaching help. Bobby w^as hospitalized for frostbite, dehydration, and exhaustion. 

• Following his recovery in January, Bobby sought the assistance of the National Forest 
Service to locate his lost snowmobile. He reviewed maps with Forest Service personnel, 
openly discussed his ordeal, and identified a potential location for pursuing the search. The 
Forest Service personnel never identified themselves as law enforcement agents or indicated 
that they had opened a criminal inv cstigation against him. 

• At the end of the second day's discussion, federal officials charged Bobby with operating a 
motorized vehicle inside a National Wilderness area, a federal crime which carries a 
maximum sentence of up to six montlis in jail or prison. Given tlie nature of his ordeal and 
the absurdity of the criminal charge, Bobby opted for atrial. 

• 16 U.S.C. § 551 and 36 C.F.R. § 261.18(a) fail to state clearly whether the government is 
required to prove that a person accused of these offenses acted witli criminal intent. At trial, 
the government argued that they did not have to prove that Bobby acted with criminal intent. 
According to prosecutors, tlic offenses arc strict liability^ and Unser could be convicted cv^cn 
though he had no intention of entering a wilderness area and had not knowledge that he had 
done so. Tlic federal trial judge agreed with the government and found Bobby guilty. 

• No one knows for certain whether Bobby's snowmobile had entered the wilderness area after 
he and his friend got lost. Yet the judge deemed conclusive on this hotly disputed question 
the testimony' of a rescue worker who twice described liis own estimate of where the 
snowmobile was ultimately found as "a guess." The federal court of appeals called this 
witness's testimony' “far from precise," but affimied Bobby's conviction nonetheless. 

Because of tins ordeal, Bobby has become an active supporter of overcriminalization reform and 
is detemiined to help see tliat no one is convicted for actions Cliey took without any intending to 
violate a law' or knowing that w'hat they were doing w'as illegal or otherwise wrongful. 
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Krister Evertson - Overcriminalization Victim 
(Mr, Evertson Testified Before the House Judiciary Committee’s Subcommittee on Crime, 
Terrorism, and Homeland Security on July 22, 2009) 

Growing up, Krister Evertson, an Eagle Scout, was a National Honor Society member who spent two 
years after high school serving the deaf and hearing impaired in California and Indiana. A science w^hiz. 
Krister graduated high school one year early witli a 4,0 GPA and a passion for invention and helping to 
make the world a better place. As an adult, Krister invested both financially and personally in his love for 
science by turning his interest in alternative energy into a small technology business. Up until May 27, 
2004, Krister's only experience with law- enforcement had been a couple of parking tickets. On that day, 
cvciything changed as he became a victim of overcriminalization and his life turned into a nightmare. 

• In 2000, Krister began w^ork to turn his dreams into reality. Borrow ing some mone}' from his famih', 
Krister purchased equipment and materials to launch a business. Unfortunately, before he could 
reach success, the money ran short and he had to put the business on hold. 

• He carefully stored all his research materials and equipment in 3/8-mch-tliick stainless steel tanks, 
sealed them shut to prevent any accidents, and stored them in a company lot under the supervision of 
a friend until he could return to his business. 

• While in Alaska caring for his 80-year-old mother, Krister generated some income by selling some of 
his supplies. Selling and shipping raw sodium is perfectly legal but, because it can be hazardous, it 
usually has to be shipped by groimd, not air. Krister carcflilly packaged it. checked ''ground 
transportation’' on the shipping bill, and sent it to the buyer, 

• On May 27, 2004, a black SUV full of armed federal agents, forced Krister’s car off the road. The 
agents spilled out and arrested him at gun point. Tliey interrogated him and, after he trutlifulh’ 
answered all their questions, they threw- him in jail. 

• The government charged Krister with failure to put a federal!}' mandated sticker on his sodium 
shipment. Unbeknownst to Krister, m Alaska, UPS actually ships its “ground’’ packages by air. 
Thus, despite his clear intention to ship the package by groimd — as evidenced by his selections of 
“ground” on tlie shipment bill and payment for '‘ground” shipping — tlie govenunent declared the 
mistakenly omitted sticker a federal criminal offense. 

• Wliile on trial in Alaska, tlie Environmental Protection Agency raided Krister’s storage facility' in 
Idalio — based on tlie truthful infomiation he provided when questioned — and declared his valuable 
materials “abandoned” toxic waste to be destroyed. In all, the EPA spent S430,000 destroying 
Krister’s life w-ork. 

• When the jury- in the Alaska sticker case found Krister innocent, the government tunicd around and 
charged him again, this time under the federal Resource Conscri ation and Recov ery Act (RCRA) for 
his alleged abandonment of toxic materials. The provision of RCRA under w'hich Krister was 
charged is so broad and requires so little evidence of criminal intent that he was found guilty and 
sentenced to 2i months in prison. 

Krister spent nearly two years in prison and completed his sentence in August 2009. After his experience, 
Krister decided to speak out about his unfair and unjust treatment. Believing that this is not how criminal 
justice is supposed to w'ork m the land of tlie free, he is using his experience to promote 
overcriminalization refonii efforts. 
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George Norris - Overcriminalization Victim 
(Mr. Norris’s Wife, Kathy, Testified Before the House Judiciary Committee’s 
Subcommittee on Crime, Terrorism, and Homeland Security on July 22, 2009) 

George Norris once had a passion for life. A ftithcr, grandfather, and elderly retiree, he turned his 
orchid hobby into a part-time business, importing orchids from all over the world and reselling 
them to local flower enthusiasts at plant shows and other events. He never made more than a few 
thousand dollars a year from orchid sales, but it kept him engaged and provided his family with a 
little extra money' as his wife Kathy neared retirement. Both their lives took a sickening turn for 
the worse on October 2003, when federal agents stonned their property and set in motion a chain 
of events that eventually resulted in George’s spending 17 months in federal prison. 

• On October 28, 2003, three pickup trucks full of federal agents from the U.S. Fish and 
Wildlife Scr\'icc appeared outside George’s home. Clad in protective Kevlar and bearing 
semi-automatic weapons, the government agents raided the property' and forced George to 
remain seated in his kitchen under supen’ision while tliey spent half a day' ransacking his 
home and seizing his belongings. The agents refused to tell George what they were searching 
for or what he had done to prompt such a show of force. 

• The agents left the property , and for months after the raid George remained unaware as to its 
cause. After five months of silence from the government, George wrote a letter to the federal 
prosecutor’s office to inquire about tlie matter, In a mute response, the govenunent returned 
his personal computer, which was now inoperable. 

• Although the federal investigation confinned that George had never imparted or sold any 
prohibited orchids, he was nevertheless indicted in Miami for ‘"smuggling.” His crime, at its 
core, was a paperwork violation - the orchids George had imported w'ere legal, but a small 
percentage of the documentation for tlie orchids purchased w'as inaccurate. Despite every' 
effort to comply with the law, this simple mistake resulted in a federal criminal conviction. 

• George requested a venue transfer to bring the case from Miami to his home state of Texas, 
which the court denied. Know'ing he was innocent, George fought the complicated 
paperwork charges to the best of his ability given his limited financial resources. 

• When George and Kathy’s savings were wiped out, George very reluctantly gave up the fight 
and pled guilty to the baseless charges. Although his attorney indicated he might avoid a 
criminal sentence, he was sentenced to 17 months in federal prison. 

• George, in his late sixties at the time of his conviction, entered prison w'ith a host of medical 
problems including diabetes, cardiac complications, aitliritis, glaucoma, and Parkinson’s 
disease. While incarcerated, George's healtli declined even further and he has since 
developed depression, paranoia, and sleep complications. 

In her testimony before Congress in July 2009, Kathy described the destructive impact this 
traumatic experience has had tlieir family. George has become detached from his family and is 
no longer interested in gardening or spending time outdoors. Often afraid now to even leave his 
home, George is restricted by his status as a convicted felon Ifom voting or hunting with his 
grandchildren, a Norris family tradition for generations. George and Kathy have repeatedly 
expressed their hope that, by sharing their story, they will keep other families Ifom becoming the 
victims of overcriminalization. 
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Media Outlets Covering The “Without Intent” Report 

nwhamxom 
14WFIE.C01T1 
2 News 

21Wfmj .com - Ohio 
77 WABC 

8 News Now 

9 KTRE.com 

970 AM KNNU Radio - Nevada 
ABC 27 HD -Florida 
ABC 33/40 -Virginia 
ABC 40 

ABC 7 News - Virginia 
Abc4,com 
Action 3 News 
AJC.com 

Alaska Journal of Commerce 
Amarillo.com 

Ap.brainerddispatch.com - Minnesota 
Appeal-Democrat - California 
Associated Press 
Bay Ledger NewsZone 
Bay News 9 
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BlueRidgeNow.com 
Boston Globe 
Boston Herald 

Casa Grande Valley Newspaper -Arizona 
CBS47.tv 

Centre Daily Times 

Charlotte Observer 

Chippewa.com 

The Houston Chronicle 

Comcast.net 

Daily Press - California 

Dailycomet.com 

DailyTimes.com 

El Paso Times 

Eyewitness News 12 - Kansas 

Federal News Radio 1500 AM - Washington 

FindLaw 

Forbes.com 

Fox MTV 

Fox 4 

Foxl2idaho,com 

Fox23.com 

Fox28.com 
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Fredericksburg.com 
Free Library 
Free Republic 
Fresno Bee 

Gainesville.com - Florida 
GOPUSA 
Goupstate.com 
Grits for Breakfast 
Hawaii Reporter 

Herald & Review - The Midwest - Illinois 

Herald-Tribune 

Herald-Zeitung - Texas 

Houma Today - Louisiana 

Huffington Post 

Id aho Statesman, com 

Independent Mail - The South - South Carolina 

JournalGazette.net 

K5 The Home Team 

Kaaltv.com - Minnesota 
KAIT8 

Kansas City Star 
KCAU-TV-Iowa 
KCBD NewsChannel 
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KCBS All News 740 AM 

KCOY 

KFMB-TV 

KFVS12 

Khq Right Now 

KION 

KIVI-TV 

KJCT8 News 

KLBJ News Radio 590 AM - Texas 

KLFY TV 10- Louisiana 

KLKN - TV 

KLTV 7 News - Texas 

Kmir6 

KMOV.com - Missouri 
KMPH Fox 26 
KMTV3 - Omaha 
KNDO KNDU Right Now 
KOAM-TV 
KOB.com 
KO IN News 6 
KOLDNews 13 
Kota Territory News 
KPLC NBC-7 
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KPTK 

KPVlNews6 

Ksl.com 

KSLA CBS-12 

KSRO 1350 

KSTP TV - Minnesota 

KSWO 

Kten.com 

Ktiv.com 

KTNV ABC -Nevada 
KTTC 
KTUU.com 
KTVZ - Oregon 
KWES News West 9 
KWQC-TV6 - Iowa 
KWWL 
KXnet.com 

Lancasteronline.com - Pennsylvania 
Las-Vegas Review-Journal 
Leagle 

Lexington Herald Leader - Kentucky 
Lincoln Courier 
LubBockOnline.com - Georgia 
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Lucianne.com 

Macon.com 

MashGet 

MKD - Mens News Daily 

My Earthlink 

My San Antonio 

My Suncoast 

Myfoxl 1 .com 

MyFox47.com 

MyNorthwest.com 

Napa Valley Register 

National Center for Policy Analysis 

NBC 29 

NBC 12.com - Virginia 

Netscape News 

News Channel 1 3 - New York 

News Channel 25 - Texas 

News Channel 8 

News Line 9 

News OK - Oklahoma 

News9.com 

NewsChannel 10 

NewsChannel5.com - Tennessee 
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News-Star - Oklahoma 
Newsvine 

North Country Times 

Ocala.com 

Ohio.com 

Omaha.com 

One News Now 

Optimum Online 

Oregon Public Broadcasting 

Palm Beach Post 

Pantagraph - Illinois 

Peninsula Clarion 

Pharmacy Choice - Colorado 

Philly.com 

Point ofLaw. com 

Post-Bulletin - The Midwest - Minnesota 
Propeller - California 
Quad-cities online - Illinois 
Readingeagle.com 
RealClearPolitics - Illinois 
Richmond Times-Dispatch 
Road Runner 
Rocket News 
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Salon.com 

San Diego Union Tribune 

San Francisco Chronicle 

SanLuisObispo.com 

Saterday Gazette News - West Virginia 

Seattle Post 

Sentencing Law and Policy Blog 

Star News online 

Star-Telegram - Texas 

The Buffalo News - New York 

The Bulletin 

The Charleston Gazette 

The Daily Ardmoreite 

The Daily News Online 

The Ledger 

The Miami Herald 

The New York Times 

The News & Observer - North Carolina 

The News Tribune - Washington 

The Sacramento Bee 

The Seattle Times 

The Washington Post 

Thecabin.net 
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TheKansan.coni 

TimesUnion.com 

Townhall.com 

Tri-City Herald - Washington 

Valley Morning Star - Texas 

WAAY-TV 

WAFF NBC-48 

W ALB News 10 

Wandtv.com 

WATE 6 News 

Waves 

WBAY 

WBOC-TV 16 - Delaware 

WB TV - North Carolina 

WBZ News Radio 1030 

WC AX CBS-3 

WDAM NBC-7 

WDBJ CBS-7 

WDT Online -Wisconsin 

WECT NBC-6 - North Carolina 

WFLX Fox-29 - Florida 

WGEM 

WHEC-TV 
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white Collar Crime Prof Blog 

WISTV NBC-10 

WKBTTV 

WKM.com 

WKOW 27 

WLBT NBC-3 

WLNS CBS-6 - Michigan 

WLOX ABC- 1 3 

WMBF News 

WND 

WOl ABC-5 

WOKV AM 690 and 106.5 FM - Florida 

World News 

WorldMag.com 

WQOW TV 

WRAL.com 

WRCBtv.com - Tennessee 
WRIC ABC-8 
WSBradio.com - Georgia 
WTEN 

WTHR NBC-13 
WTOC 11 
WTVM 9 - Georgia 
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WVVA-TV -Virginia 
WXOW 19 
WXVT 15 
Yahoo! News 

Yaldma Herald .com - Washington 
YourWestValley.com - Arizona 
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Selected Additional Overcriminalization Materials 

News Articles and Opinion Pieces 

• Mark Steyn, The Crimwalization of Business^ Maclean’s, Aug. 31, 2010 

• Jackie Brignanti, Oh, The Injuslice!^ Human Events, July 23, 2010 

• Marie Gryphon, Tlw Justices Gel Creative on “Honest Services^ National Law Journal, July 

21,2010 

• Mike Koehler, Criminal Conduct v. Poor Business Decisions, Indianapolis Star, July 17, 
2010 

• Christine Hurt, /5 “Conscious Avoidance’Ohe Next “Honest Services”? The Conglomerate, 
July 13, 2010 

• Daniel Henninger, A Plague of Vagueness^ Wall Street Journal, July 1, 2010 

• Quin Hillyer, Ninja Bureaucrats on the Loose, The Washington Times, June 27, 2010 

• Brian Walsh, The Supreme Court Strikes a Blow Against Overcriminalization^ The Foundry 
(Heritage, org), June 24, 2010 

• Editorial, Ignorance of the Law, Las Vegas Review-Journal, May 6, 20 1 0 

• Ryan O’Donnell, The Congressional Assault on Criminal Justice^ The Foundry 
(Heritage.org), May 5, 2010 

• Timothy Sandefur, Get Rid of Vague Laws, Forbes.com, March 30, 2010 

• Katherine Mangu-Ward, / 'm a Criminal, You Ye a Criminal, Reason Magazine, Feb. 20 1 0 

• Mike Seigel, A/'c Corporations "Morally Responsible Agents”? PointofLaw.com, July 27, 
2009 

• John Hasnas, bind, Don't Mend, Corporate Criminal Liability^ PointotLaw.com, July 27, 
2009 

• J.P. Donlon, The Crimimlization of Corporate Conduct, Chief Executive, July 1, 2009 

• Fayazuddin A. Shirazi, Flaws in Federal Statutes Can Expose You to Legal Jeopardy, CEO 
Magazine, July 2008 
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• Iain Murray & Anne Sutherland, Unde Sam Wants to Cuddle^ The Washington Times, Aug. 
23, 2006 

• Malcolm McConnell, Bohhy Unser's Motmtain Ordeal^ Reader's Digest, Jan. 1, 1998 

Case Studies 


• Unites Stales v^. King^ No. 09-30442, (9th Cir, May 13, 2010) (Amicus Brief by Washington 
Legal Foundation) 

• Marc R. Greenberg, Captain Charles '‘Sully” Sullenberger, Charles Dickens, and the 
Migratory Bird Treaty Act, ABA Criminal Justice, Spring 2010 

• Case Studies - The Heritage Foundation (Overcriminalized.com) 

o Orchid Smuggler 
o When Art Becomes a Crime 
o The MySpace Suicide 
o The Fjtd of the Pocket Knife 

o Criminalizing Success: The Political Prosecution of an American Businessman 
o Criminalizing Kids I 
o Criminalizing Kids 11 
o A Lobster Tale 
o T'ailure to Prune 
o The Doctor 's Nightmare 
o Hansen v. US. 
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13Wham.com 
14WFIE.com 
2 News 

2 1 Wfmj.com — Ohio 
77 WABC 

8 News Now 

9 KTRE.com 

970 AM KNNU Radio - Nevada 
ABC 27 HD -Florida 
ABC 33/40 - Virginia 
ABC 40 

ABC 7 News - Virginia 
Abc4.com 
Action 3 News 
AJC.com 

Alaska Journal of Commerce 
Amari11o.com 

Ap.brainerddispatch.com — Minnesota 

Appeal-Democrat - California 

Associated Press 

Bay Ledger NewsZone 

Bay News 9 


Boston Globe 
Boston Herald 

Casa Grande Valley Newspaper -Arizona 
CBS47.tv 

Centre Daily Times 

Charlotte Observer 

Chippewa.com 

The Houston Chronicle 

Comcast.net 

Daily Press - California 

Dailycomet.com 

DailyTimes.com 

El Paso Times 

Eyewitness New'S 12 - Kansas 

Federal News Radio 1500 xAM - Washington 

FindLaw 

Forbes.com 

Fox 14 TV 

Fox 4 

Foxl2idaho.com 

Fox23.com 

Fox28.com 


BlueRidgeNow.com 


Fredericksburg.com 
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Free Library 
Free Republic 
Fresno Bee 

Gainesville.com - Florida 
GOPUSA 
Goupstate.com 
Grits for Breakfast 
Hawaii Reporter 

Herald & Review — The Midwest - Illinois 

Herald-Tribune 

Herald-Zeitung - Texas 

Flouma Today - Louisiana 

Huffington Post 

ldahoStatesman.com 

Independent Mail - The South - South 

Carolina 

J oumal G az et t e . net 
J ournal G az ette . net 
K5 The Home Team 
Kaaltv.com - Minnesota 
KAIT 8 

Kansas City Star 


KCBD NewsChannel 

KCBS All News 740 AM 

KCOY 

KFMB-TV 

KFVS12 

Khq Right Now 

KION 

KIVI-TV 

KJCT8 News 

KLBJ News Radio 590 AM - Texas 
KLFY TV 1 0 - Louisiana 
KLKN-TV 
KLTV7New'S-Texas 

Kmir6 

KMOV.com - Missouri 
KMPH Fox 26 
KMTV3 - Omaha 
KNDO KNDU Right Now 
KOAM-TV 
KOB.com 
KOIN News 6 
KOLD News 13 


KCAU-TV - Iowa 


Kota Tenitory News 
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KPLC NBC-7 

KPTK 

KPVI News 6 

Ksl.com 

KSLACBS-12 

KSRO 1350 

KSTP TV - Minnesota 

KSWO 

Kten.com 

Ktiv.com 

KTNV ABC -Nevada 
KTTC 
KTUU.com 
KTVZ - Oregon 
KWESNews West9 
KWQC-TV6-lowa 
KWWL 
KXnet.com 

Lancasteronline.com - Pennsylvania 
Las-Vegas Review-Journal 
Leagle 

Lexington Herald Leader - Kentucky 
Lincoln Courier 


LubBockOnline.com — Georgia 

Lucianne.com 

Macon.com 

MashGet 

MND - Mens News Daily 

My Earthlink 

My San Antonio 

My Suncoast 

Myfoxl l.com 

MyFox47.com 

M y N Orth w' est . com 

Napa Valley Register 

National Center for Policy Analysis 

NBC 29 

NBC12.com - Virginia 

Netscape News 

News Channel 13 - New York 

News Channel 25 - Texas 

News Channel 8 

News Line 9 

News OK - Oklahoma 

News9.com 

NewsChannel 10 
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NewsChannel5.com - Tennessee 
News- Star - Oklahoma 
Newsvine 

North Country Times 

Ocala.com 

Ohio.com 

Omaha.com 

One News Now 

Optimum Online 

Oregon Public Broadcasting 

Palm Beach Post 

Pantagraph - Illinois 

Peninsula Clarion 

Pharmacy Choice - Colorado 

Philly.com 

PointofLaw.com 

Post-Bulletin - The Midwest - Minnesota 

Propeller — California 

Quad-cities online — Illinois 

Readingeagle.com 

RealClearPolitics - Illinois 

Richmond Times-Dispatch 

Road Runner 


Rocket News 
Salon.com 

San Diego Union Tribune 

San Francisco Chronicle 

S an L ui sObi spo .com 

Saterday Gazette News - West Virginia 

Seattle Post 

Sentencing Law and Policy Blog 

Star News online 

Star-Telegram - Texas 

The Buffalo News - New' York 

The Bulletin 

The Charleston Gazette 

The Daily Ardmoreite 

The Daily News Online 

The Ledger 

The Miami Herald 

The New' York Times 

The New's & Observer - North Carolina 

The News Tribune - Washington 

The Sacramento Bee 

The Seattle Times 

The Washington Post 
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Thecabin.net 

WHEC-TV 

TheKansan.com 

White Collar Crime Prof Blog 

TimesUnion.com 

WISTV NBC-10 

Townhall.com 

WKBT TV 

Tri-City Herald - Washington 

WKM.com 

Valley Morning Star - Texas 

WKOW 27 

WA.\Y-TV 

WLBT NBC-3 

WAFF NBC-48 

WENS CBS-6 - Michigan 

WALB News 10 

WLOXABC-13 

Wandtv.com 

WMBF News 

WATE 6 News 

WND 

Wave3 

WOl ABC-5 

WBAY 

WOKV AM 690 and 106.5 FM - Florida 

WBOC-TV 16 -Delaware 

World News 

WBTV- North Carolina 

WoiTdMag.com 

WBZ News Radio 1030 

WQOW TV 

WCAX CBS-3 

WRAL.com 

WDAM NBC-7 

WRCBW.com - T ennessee 

WDBJ CBS-7 

WRTC ABC-8 

WDT Online -Wisconsin 

WSBradio.com- Georgia 

WECT NBC-6 - North Carolina 

WTEN 

WFLX Fox-29 - Florida 

WTHR NBC-13 


WGEM 


WTOC 1 1 
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WTVM 9 - Georgia 
WWA-TV -Virginia 
WXOW 19 
WXVT 15 
Yahoo! News 

Yakima Herald.com - Washington 
YourWestValley.com - Arizona 
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Source List - Overcriminalization Victims 


Business Insider 

Center for a Stateless Society 

Change.org 

Current TV 

Donklephant.com 

Fox News 

Fre d eri c k s b urg .com 

FreeRepublic.com 

Liberty & Power: Group Blog, History Channel 

National Review Online 

New Haven Register 

News Blaze 

News Cred 

News With Views.com 
Now Public News Coverage 
Outside the Beltway 
Point ofLaw.com 
Press of Atlantic City 
Real Clear Politics 
Reason.com Blog 
RedState 

Running ‘Cause I Can’t Fly Blog 

The Agonist 

The Boston Herald 

The Dallas Morning News 

The Economist 

The Examiner 

The Hawk Eye 

The Houston Chronicle 

The San Francisco Examiner 

The Trinity Tripod 

The Washington Times 
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